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“As 1 See it” 


The Face of Poverty 


n unincorporated northwest 

Broward County, sandwiched 

between the affluence of the 

eastern shoreline and the re- 
tirement communities and estates 
of the west, is Collier City. Actually, 
Collier City isn’t a city. It’s a low- 
income community. One of the epi- 
centers of poverty in South Florida 
— not unlike so many other places 
with names like Carver Ranches, 
Delevoe Park, or the Sistrunk cor- 
ridor — that dot the American land- 
scape. 

It was in the late 1980s and early 
1990s that Mary Kay and I first 
looked squarely into the face of pov- 
erty in Collier City. You know how 
some people brag that they never 
forget a face? Well, it doesn’t take 
much effort, or any special talent, 
to remember the faces of the men, 
women, and children of Collier City. 
We usually went there early on Sat- 
urday morning, Mary Kay more of- 
ten than me, sometimes with our 
kids; hoping that at those times 
some of the more troubling elements 
of the community would not yet 
have awakened. Mary Kay’s close 
friend Sue Brown, who lost her fight 
with cancer a few years back, 
headed the food ministry of the 
Catholic parish located in the heart 
of the community. 

A blended image of the experience 
is vivid in my memory. Two- and 
three-room tenements, exposed elec- 
trical wiring, rusted plumbing, wa- 
ter-stained ceilings, an occasional 
gunshot in the background that 
didn’t seem to be noticed. It was on 
one of those mornings that I decided 
to ask, “How much do you pay in 
rent for this place?” 


The woman responded without 
hesitation, “$450.” 

“What is your monthly income?” 

“$675.” 

“How do you do it?” 

“I get by.” She was a proud 
woman, full of hope for her children 
and her grandchildren. And let me 
correct some misimpressions you 
may have. Her home was well kept. 
Her grandchildren were well be- 
haved. She wasn’t on welfare, 
though she did accept the benefit of 
food stamps. She was grateful for 
our presence. 

If there was a sense of hopeless- 
ness, I harbored it. How did I ex- 
plain to her that the law was sup- 
posed to protect her; to assure her 
a habitable living environment for 
a fair price? I wondered who lived 
at the other end of the chain collect- 
ing the rent and so artfully dodg- 
ing a landlord’s obligations. 

As I write this column, it is only 
a few days since we held our Board 
of Governors Retreat on Equal Ac- 
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cess to Justice. Nearly 150 lawyers 
and judges including our Chief Jus- 
tice Charles Wells, American Bar 
Association President Robert 
Hirshon, the Board of Governors, the 
Florida Bar Foundation board, the 
Young Lawyers Division board, rep- 
resentatives from the American Col- 
lege of Trial Lawyers, and numerous 
other distinguished visitors and 
guests focused their energy and tal- 
ent for a day and a half on the simple 
concept of equal access to justice. 

The event was beautifully orga- 
nized by a dedicated steering com- 
mittee headed by First District Court 
of Appeal Judge William Van 
Nortwick. Board of Governors mem- 
ber and legal aid lawyer Sharon 
Langer served as vice chair. The YLD 
was represented by Courtney Grimm 
of Jacksonville and Mike Faehner of 
Clearwater. Former Foundation 
President Ham Cooke, current Foun- 
dation President Darryl Bloodworth, 
and Foundation Executive Director 
Jane Curran provided great leader- 
ship. Two of our law schools lent 
their expertise through Professor 
Paulo Annino of FSU and Professor 
Fran Tetunic of Nova Southeastern. 
Prominent Miami trial lawyer and 
pro bono advocate Bob Josefsberg 
provided his assistance. Deborah 
Schroth, a senior staff attorney with 
Florida Legal Services in Jackson- 
ville, gave valuable advice on the 
Florida legal aid community. 
Thanks to the efforts of these dedi- 
cated individuals, an informative, 
interesting, and inspiring program 
kept nearly all of the retreat partici- 
pants positively involved and in at- 
tendance for the entire one and one- 
half days. 
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Florida is one of only 11 states that provides 
no state funding for civil legal assistance. 
Hopefully, the Florida Civil Legal Assistance 
Act, sponsored by Sen. Saunders and Rep. 
Goodlette, will soon correct that omission. 


By the time this message reaches 
you, The Florida Bar News will have 
reported some of the details of the 
retreat as well as some of the great 
suggestions provided by the retreat 
participants. You will have read 
that over 400,000 legal aid cases go 
unassisted each year because of a 
lack of resources, that Florida law- 
yers contribute the equivalent of 
more than $100 million per year of 
their time for pro bono legal ser- 
vices, and that Florida is one of only 
11 states that provides no state 
funding for civil legal assistance. 
Hopefully, our new legislative ini- 
tiative, The Florida Civil Legal As- 
sistance Act, to be sponsored in the 
Senate by Senator Burt Saunders 


and in the House by Representative 
Dudley Goodlette, will soon correct 
that glaring omission. And you will 
have read of ABA President Robert 
Hirshon’s inspiring and enlighten- 
ing keynote address. 

You can be assured that I'll be fol- 
lowing through. Because the next 
time I visit Collier City, I want to 
walk into “her” home again, and I 
want to see another face filled with 
hope. . . and this time, I want it to 
be mine. U 


TERRY RUSSELL 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


tion of the State of Florida; 


The general principles which should ever control the lawyer in the 
practice of the legal profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer is sworn on admission to 
obey and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitu- 


“| will maintain the respect due to courts of justice and judicial offic- 
ers; 

“| will not counsel or maintain any suit or proceedings which shall 
appear to me to be unjust, nor any defense except such as | believe 
to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of 
my clients, and will accept no compensation in connection with their 
business except from them or with their knowledge and approval: 

“| will abstain from all offensive personality and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless re- 
quired by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay anyone’s cause for 
lucre or malice. So help me God.” 
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The “No Damage for Delay” 
Clause: Public Policy Issue 


by J. Bert Grandoff and Patricia E. Davenport 


n the construction industry, the adage “Time is 
money” has a special meaning. A contractor who 
experiences delays during performance is likely to 
incur increased costs. In some cases, increases may 
be simple and straightforward. Many costs, however, are 
just as real though less apparent. For example, certain 
costs such as overhead are incurred regardless of the vol- 
ume of work being performed. Salaries, rent, utilities, 
interest, and the like continue, while the contractor who 
sits idle continues to accrue losses and expenses. In addi- 
tion, the contractor may lose potential profits and be un- 
able to take advantage of other business opportunities. 
So it is that when a contractor is delayed in the progress 
of work, he experiences damages that were reasonably 
within the contemplation of the parties at the time the 
agreement for the contract was signed.’ This article ad- 
dresses the no damage for delay clause typically encoun- 
tered in construction contracts and the suggestion that 
the clause creates a public policy issue in certain of its 
applications. 


Risk Allocation 

To a great extent, who should bear the risk of delay is 
left to the contracting parties to decide. Clearly, added 
risk affects contract costs overall. Contractors must ex- 
amine all possible contingencies that may arise during 
contract performance and determine beforehand what 
action they will take if they actually do experience de- 
lays. Contractors do not perform in a vacuum with time, 
materials, labor, and jobs at ready disposal. Obviously, 
contractors must allocate resources, both for a given con- 
tract and between various contracts they may be per- 
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forming or planning to perform. Thus, whenever a 
change, suspension, or delay occurs on a particular 
project, the contractor must be prepared to make adjust- 
ments. It is this “ripple effect” that brings about the de- 
lay claim that is barred by the clause in question. 

A contractor should be entitled to additional compen- 
sation for delays caused by others, or for events beyond 
the contractor’s control. The owner’s no damage for de- 
lay clause typically takes the following form: 

No claim for damages... other than for an extension of time 
shall be made or asserted against the owner for any reason 
whatsoever. The contractor shall not be entitled to an increase 
in the contract sum or payment or compensation of any kind 
from the owner for direct, indirect, consequential, impact or 
other costs, expenses or damages, including but not limited to 
costs of acceleration or inefficiency, arising because of delay, 


disruption, interference or hindrance from any cause whatso- 
3 
ever.... 


The Rationale for the Clause 

Clauses such as this are obviously perceived by own- 
ers to provide protection against vexatious contractor liti- 
gation based on claims, real or fancied, charging the 
owner with responsibility for unreasonable delays. Own- 
ers seek to protect themselves from delays in completion 
time which impact the overall cost—the danger of losing 
rents, incurring increased payments of interest on prin- 
cipal loans, losing business advantages, and other direct 
and anticipated consequences of unanticipated project 
completion delays. Owners have a real interest in pro- 
tecting themselves from project completion delays, but 
to suppose for the moment that owners themselves can 
be excused for delays occasioned by their own behavior 
entirely misses the mark on the purpose for the clause. 
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The Florida Experience 

The first case in Florida that took 
a look at the no damage for delay 
provision was Southern Gulf Utili- 
ties, Inc. v. Boca Ciega Sanitary Dis- 
trict, 238 So. 2d 458 (Fla. 2d DCA 
1970), cert. denied, 240 So. 2d 813 
(Fla. 1970), in which Judge Mann 
observed: “It speaks well for govern- 
ment in Florida that this is the first 
reported construction of a common 
clause that has provoked much liti- 
gation in other jurisdictions.” 

The court refused to view the no 
damage for delay clause as an abso- 
lute bar to recovery, and the opin- 
ion set the groundwork for future re- 
view in Florida of like clauses that 
owners seek to pose as an absolute 
bar to contractor recovery. 

The cases are clear that a willful failure 
to provide the right-of-way will not al- 
low the public authority (owner) to hide 


behind the no damages clause. (with ci- 
tations) 


The question on simple negligence is 
closer, and in formulating a workable 
rule we must bear in mind that the de- 


lay can result from either a knowing or 
an ignorant failure. No party can unrea- 
sonably rely on the no damages clause. 
The contractor cannot sit idly, comforted 
by the thought that he will either get 
his rights-of-way on time and earn a 
profit on the contract or, if delayed, ob- 
tain damages merely on account of the 
delay. On the other hand, the public 
authority cannot allow its employees to 
remain idle on the comfortable assump- 
tion that the no damages clause will be 
taken literally. We cannot precisely de- 
fine the conceptual line to which the no 
damages clause permits the authority to 
neglect the duties to be assumed by it 
under the contract. Clearly, there is 
some extent to which the no-damages 
clause would protect it against ordinary 
lethargy. 
ok 

We hold that this complaint states a 
cause of action for damages caused by 
the knowing delay of the public author- 


ity, which transcends mere lethargy or 
bureaucratic bungling.® 


Although the court left unan- 
swered the question of whether 
simple negligence would also state 
a cause of action for damages, the 
issue was squarely addressed in 
Triple R Paving, Inc. v. Broward 


We Find Missing Heirs 
Better Way! 


County, 2000 WL 1584452 (Fla. 4th 
DCA 2000). 


The Triple R Paving Case 

Triple R, as contractor, success- 
fully bid on a road construction con- 
tract, the design for which was pre- 
pared by Broward County’s 
consulting engineer. During con- 
struction, the project was delayed 
when it became obvious that there 
was a design flaw in the horizontal 
sight distance. The contractor filed 
suit against Broward County for 
damages it received due to the de- 
lay in the progress of the work. The 
county filed a third-party complaint 
against its consultant engineer for 
indemnity. The cases were consoli- 
dated for trial. 

At trial, the contractor estab- 
lished that the engineer’s office 
knew that the plans did not meet 
horizontal sight distance standards, 
and that the engineer may have 
been aware of the problem as early 
as 1992 but never advised the con- 
tractor to check the horizontal sight 
distance. In September 1994, dur- 
ing construction, it then became ob- 
vious that the sight distance prob- 
lem in fact existed. As a result, the 
contractor claimed delay damages 
resulting from the inability to pro- 
ceed efficiently with its work. 
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engineer’s early knowledge of the i 
design flaw and subsequent failure 
to apprise the contractor constituted i 
“willful concealment of foreseeable 
circumstances which impacted 
timely performance,” sufficient to 
overcome the defense of the no dam- 
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age for delay clause does not con- 
stitute an absolute bar to recovery, 
and that the courts will look to the 
specific circumstances brought 
about by the owner. What is most 
interesting about Triple R is that 
the court did not characterize the 
engineer’s failure to disclose as in- 
tentional. It may now be argued 
that simple negligence may be suf- 
ficient to defeat a no damage for 
delay clause. The engineer’s con- 
duct was not, then, mere lethargy 
or bureaucratic bungling.* 


The Implied 
Covenant of Good Faith 

Contracting parties typically are 
protected not only by the contract 
terms that are negotiated between 
them, but also by the implied duty 
of good faith, fair dealing, and coop- 
eration with each other. Before one 
can rely on exculpatory language, as 
protection from unnecessary litiga- 
tion, that party must conduct itself 
in a manner that will not bring 
harm to the other by reason of its 
lack of good faith, fair dealing, and 
cooperation.® It is the old equitable 
doctrine of “clean hands” upon 
which we should still rely. 

A contractor may recover addi- 
tional expenses for a breach of an 
implied covenant or condition con- 
tained within the scope of an express 
written contract. Virtually every 
contract contains implied covenants 
and conditions.'® It seems neither 
logical nor within the principles of 


fairness to construe the language of 
a typical no damage for delay clause 
to mean that the clause bars a claim 
of a contractor “for any reason what- 
soever” on account of delay, while 
the owner exonerates itself from 
damages incurred by the contractor. 
Such an interpretation allows the 
owner to act at its sole discretion 
toward the contractor, immune from 
any harm it may cause. Owners, 
public or private, must respond to a 
complaint when the cause of action 
claims damages caused by the de- 
lay of the owner which transcends 
mere lethargy or bureaucratic bun- 
gling. In other words, the no dam- 
age for delay clause is not an abso- 
lute bar and a motion to dismiss or 
summary judgment should not be 
granted if there is evidence of owner 
fault. When is more than mere leth- 
argy or bureaucratic bungling trans- 
formed into an actionable negligence 
case? That is a public policy issue. 


The Public Policy Argument 
It is the policy of the law, gener- 
ally, to furnish everyone with legal 
remedies for any injuries received. 
Accordingly, a no damage for delay 
clause which on its face imposes a 
penalty on a contractor by denying 
a legal remedy, while excusing 
owner default, is contrary to public 
policy. Furthermore, public policy 
should not allow a person to avail 
himself of a defense while conduct- 
ing himself in a manner that is in- 
consistent with fair dealing." 


My agenda has been hidden for so many 
years that even | don’t know what it is. 
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An owner cannot, by misrepresen- 
tation of material fact or for failure 
to disclose a material fact, rely upon 
the no damage for delay clause as 
protection from the legal effect of 
such misrepresentations, whether 
the misrepresentation occurred neg- 
ligently or intentionally. In such 
instances, while this conduct may be 
considered a breach of contract, if 
sufficient facts are alleged, it may 
be established that the owner has 
committed a discrete, independent 
tort, separate and apart from the 
contract, entitling the contractor to 
state a cause of action and recover 
consequential damages as a result 
of the negligent conduct of the 
owner. A term unreasonably ex- 
empting a party from the legal con- 
sequences of a misrepresentation is 
unenforceable on grounds of public 
policy. As stated in Triple R Paving: 


Decisions of other jurisdictions lend fur- 
ther support to our conclusion. See, e.g., 
Port Chester Electrical Construction 
Corporation v. HBE Corporation, 894 
F.2d 47 (2d. Cir.) .... In Port Chester 
Electrical, the Court of Appeals premised 
its holding on the universally accepted 
proposition that a contract provision 
aimed at relieving a party from the con- 
sequences of his own fault are not viewed 
with favor by the courts... .” 


Exceptions to the no damage for 
delay clause are limitless.'* Reliance 
on exceptions, however, begs the 
question. 


The Need for a 
Public Policy Resolution 
Because of the harsh result expe- 
rienced by contractors when owners 
apply the no damage for delay 
clause, courts struggle to find ve- 
hicles in which contractors can de- 
fend themselves from the conse- 
quences of the no damage for delay 
clause, particularly when the addi- 
tional impediment of “for any rea- 
son whatsoever” is imposed. A 
clearer, more reliable answer to the 
problem is needed. It should be the 
public policy of the State of Florida 
to disallow an owner to exonerate 
itself from liability to a contractor 
for damages suffered by that con- 
tractor which are the owner’s fault. 
For the most part, no damage for 
delay clauses are akin to those cir- 
cumstances when an owner seeks to 
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insulate itself from contractor 
claims by exculpatory clauses such 
as those included in subsurface con- 
dition provisions. The no damage for 
delay clause and “subsurface condi- 
tion” exculpatory clauses share a 
common thread, i.e., in their appli- 
cation, the owner must itself be free 
of blame or fault before availing it- 
self of the defense. 

A typical exculpatory clause in- 
cluded in subsurface conditions pro- 
visions might take the following 
form: 

Information shown on the Drawings as 
to the location of the existing utilities 
has been prepared from the most reli- 
able data available to the Engineer. This 
information is not guaranteed, however, 
and it shall be the contractor’s respon- 


sibility to determine the location, char- 
acter and depth of existing utilities. 


This clause effectively avoided 
owner liability to a contractor who 
failed to allege and prove that the 
representations of the existing sub- 
surface conditions were false or mis- 
leading, or that other representa- 
tions were made that were actually 
different, or that the owner withheld 
information. For this reason, the 
contractor could not recover.’® An- 
other Florida case further defined 
the scope of an owner’s duty to dis- 
close subsurface condition informa- 
tion by distinguishing between a 
false and misleading disclosure and 
a mere failure to disclose.'® 

The court held that the owner had 
a duty to furnish information which 
would not mislead prospective bid- 
ders and not withhold from bidders 
information that it otherwise had." 

The owner has a duty, implied or 
otherwise, not to mislead or dupe 
the contractor into a circumstance 
which will do the contractor harm 
without full disclosure, either at con- 
tract time or subsequently during 
the progress of the work. The sug- 
gestion here is that in the applica- 
tion of the no damage for delay 
clause, the owner obligation is sub- 
stantially the same as that imposed 
by the courts when an owner seeks 
to exculpate itself from its own fault 
through the subsurface disclaimer 
provision: Any attempt to limit one’s 
liability for his or her own acts will 
not be inferred from that agreement 


unless that intention is expressed in 
clear and unequivocal terms. 


Conclusion 

If the rationale of Southern Gulf 
Utilities is not enough, then perhaps 
the no damage for delay clause, if 
asserted by the owner as an abso- 
lute bar to the contractor’s claim for 
damages, is against public policy 
when the owner seeks to excuse its 
own acts which are responsible for 
the delay. Under such circum- 
stances, the clause should no more 
be a bar to recovery of delay dam- 
ages than the exculpatory clauses in 
the subsurface condition claims in 
which the owner is responsible for 
accurate information and disclo- 
sure. Merely identifying exceptions 
to the egregious consequences of a 
no damages for delay clause fails to 
address the real issue—one who 
seeks to excuse himself from blame 
on account of his own wrong cannot 
be protected by the law. The com- 
mon good is not served by giving 
contractual permission to parties to 
be free of blame or consequences 
causing harm by their conduct. O 
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The Misinterpretation 
of the Dismissal for 
Failure Prosecute Rule 


by James P. Waczewski 


bout three years ago, not long after graduating 

from law school and being admitted to The 

Florida Bar, I received a frantic call from an 

ttorney, a friend, who was facing a motion to 

dismiss for failure to prosecute and needed some help 

with research. After he explained the factual scenario to 

me while I was reading the applicable Florida Rule of 

Civil Procedure (Rule 1.420(e)), I noted that he should 

not worry much about the motion. In essence, I said: “You 

just told me that there have been two orders of court 

entered into the record in the year preceding the motion 

to dismiss, and the language of the rule clearly indicates 

that an ‘order of court’ is an indication of record activity. 
Anyway, I will look into it.” 

After I reviewed the defendants’ motion and re- 
searched the issue, I began to worry as well. It turned 
out that despite the clear language in Rule 1.420(e), 
the term “order of court,” as used in the rule, does not 
encompass all orders of court. Orders of court that are 
“passive” in nature, I found out, do not preclude dis- 
missal for failure to prosecute. A few weeks later, my 
friend informed me that his wrongful death case was 
dismissed for failure to prosecute. 

Since then, I have been bothered by the interpretation 
that our courts have given to Rule 1.420(e) of the Florida 
Rules of Civil Procedure. After all, rules of procedure must 
be perfectly clear, as it is in our best interest that all 
disputes in our courts be resolved on the merits. The rules 
serve to guide both attorneys and pro se parties through 
our legal system. Thus, it is essential that procedural 
rules give proper notice regarding what action(s) must 
be taken to avoid the negative consequences of noncom- 
pliance. The purpose of this article is to critique the cur- 
rent interpretation of Rule 1.420(e), the rule regarding 
dismissal for failure to prosecute, and to call for the re- 
peal of the rule or, alternatively, to offer some sugges- 
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tions on how the rule should be interpreted. 

The Florida Constitution provides to every person the 
right to access our courts for redress of any injury.' That 
access is not unrestricted, however, and Florida civil liti- 
gants must comply with the Florida Rules of Civil Proce- 
dure and Rules of Judicial Administration in order to 
protect their right to access the courts. At the same time, 
Fla. R. Civ. P. 1.010 provides that the Florida Rules of 
Civil Procedure “shall be construed to secure just, speedy, 
and inexpensive determination of every action.”” Thus, 
the rules are supposed to provide the means for the par- 
ties to achieve a just, speedy, and inexpensive determi- 
nation of their dispute. They exist to facilitate the pur- 
suit of justice in our courts. Any restrictions on the access 
to our courts imposed by the Florida Rules of Civil Pro- 
cedure must be liberally construed in favor of the consti- 
tutional right to access our courts. See G.B.B. Invest- 
ments, Inc. v. Hinterkopf, 343 So. 2d 899, 901 (Fla. 3d 
DCA 1977). The Florida Supreme Court noted recently 
in Tortura & Company, Inc. v. Williams, 754 So. 2d 671, 
677-78 (Fla. 2000): 


[A]ll too often rules and technicalities consume the very sub- 
stance for which our system of justice exists. Rules just seem to 
spawn more rules to coordinate the original and subsequent 
rules. .. . [courts should have] a greater latitude to deal with 
cases .. . where technical defenses become the centerpieces of 
the litigation and the merits are obscured, if not totally over- 
shadowed. As our courts have consistently admonished, that is 
not the purpose of the rules of civil procedure (citation omitted) 
as they have been contemplated by this Court and other appel- 
late courts. 


The Florida Supreme Court called the above a “bed- 
rock principle.” However, our courts seem to have set 
aside this bedrock principle when interpreting and ap- 
plying Rule 1.420(e) (regarding dismissal for failure to 
prosecute). Decisions under the current interpretation 
of the rule have been criticized as unjust and bizarre.* 
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The continuous misinterpretation of 
Rule 1.420(e) has lead to the unjust 
dismissal of numerous cases that 
were being actively pursued. Re- 
cently, the Florida Supreme Court 
has taken some steps toward reduc- 
ing the injustice caused by the rule.* 
However, our courts have not gone 
far enough in this effort.° There re- 
main several problems with Rule 
1.420(e) as it presently stands: 1) 
that under the plain language of the 
rule any order of court should be 
deemed record activity; 2) that Rule 
2.085 of the Rules of Judicial Admin- 
istration and Rule 1.420(e) are in- 
consistent in that the former re- 
quires the trial court to take control 
of the progress of litigation while the 
latter punishes only the plaintiff for 
stagnant litigation; and 3) that con- 
sistent with Florida’s constitutional 
right to access our courts and other 
justice considerations require that 
our courts reinterpret Rule 1.420(e) 
as noted above, or that the Florida 
Supreme Court repeal the rule. 


General Principles 
Regarding Rule 1.420(e) 
Motions to dismiss for failure to 
prosecute are controlled by Fla. R. 
Civ. P. 1.420(e), which provides in 
pertinent part as follows: 


All actions in which it appears on the face 
of the record that no activity by filing of 
pleadings, order of court, or otherwise has 
occurred for a period of 1 year shall be 
dismissed by the court on its own motion 
or on the motion of any interested per- 
son,... unless ...a party shows good 
cause ... why the action should remain 
pending. (Emphasis added). . . . Mere in- 
action for a period of less than 1 year shall 
not be sufficient cause for dismissal for 
failure to prosecute. 


In Del Duca v. Anthony, 587 So. 
2d 1306, 1308-9 (Fla. 1991), the 
Florida Supreme Court explained 
that application of Rule 1.420(e) is 
a two-step process: 


First, the defendant is required to show 
there has been no record activity for the 
year preceding the motion. Second, if 
there has been no record activity, the 
plaintiff has an opportunity to establish 
good cause why the action should not be 
dismissed. 


The one-year period in Rule 
1.420(e) should be measured back- 
wards from the time preceding the 
filing of the motion to dismiss for 


Our courts have 
defined “record 
activity” as any act 
reflected in the court 
file that is designed 
to move the case 
forward toward a 
conclusion on 
the merits. 


lack of prosecution. See Chrysler 
Leasing Corp. v. Passacantilli, 259 
So. 2d 1, 3—4 (Fla. 1972). Our courts 
have defined “record activity” as any 
act reflected in the court file that is 
designed to move the case forward 
toward a conclusion on the merits. 
See, e.g., Barnett Bank of East Polk 
County v. Fleming, 508 So. 2d 718, 
720 (Fla. 1987); Toney v. Freeman, 
600 So. 2d 1099, 1100 (Fla. 1992). 

Thus, pursuant to the current 
definition of record activity, and de- 
spite the plain language of the rule, 
not every order of court, pleading, 
or other paper has been found to 
constitute record activity precluding 
dismissal for failure to prosecute. 
The following is a nonexhaustive list 
of activity that our courts have 
found to be “passive” in nature and, 
therefore, not to constitute record 
activity for purposes of Rule 
1.420(e): sua sponte status order,® 
sua sponte order setting a case man- 
agement conference,’ order allowing 
the substitution of counsel,® motion 
for substitution of counsel,’ and 
motion for mediation conference 
that was not set for hearing.'° 


Defining Record Activity: 
Plain Language Argument 
As the Florida Supreme Court 
pointed out in Metropolitan Dade 
County v. Hall, 26 Fla. L. Weekly 
$267 (Fla. April 26, 2001), Rule 
1.420(e) “plainly states that actions 
‘shall be dismissed if it appears on 
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the face of the record that there was 
no activity within the past year.” 
Rule 1.420(e) partially defines what 
“activity” is required to preclude dis- 
missal. The rule provides, in part, 
as follows: “All actions in which it 
appears on the face of the record 
that no activity by filing of plead- 
ings, order of court, or otherwise has 
occurred for a period of one year 
shall be dismissed . . .” 

According to the plain language 
of the rule, therefore, an “order of 
the court” constitutes record activ- 
ity. Nothing in the plain language 
of Rule 1.420(e) indicates that an 
order of court or other pleading in 
the record must hasten the cause to 
resolution in order to preclude dis- 
missal for failure to prosecute. 
Nonetheless, not all orders of court 
or pleadings are treated equally in 
Florida for purposes of the above 
rule. Our courts have excluded from 
“record activity” orders, pleadings, 
or papers which are “passive” in 
nature (i.e., order granting motion 
to withdraw, or order granting mo- 
tion for substitution of counsel). 
E.g., Gulf Appliance Distributors, 
Inc. v. Fritz, 220 So. 2d 908 (Fla. 
1951); Modellista de Europa (Co.) v. 
Redpath Inv. Co., 714 So. 2d 1098 
(Fla. 4th DCA 1998), rehearing de- 
nied, review denied, 728 So. 2d 203. 

To date, however, Florida courts 
interpreting the record activity re- 
quirement of Rule 1.420(e) have 
apparently overlooked the principle 
that rules of procedure that are in 
derogation of a previously existing 
right must be strictly (literally 
rather than broadly) construed. See 
Crump v. Gold House Restaurants, 
Inc., 96 So. 2d 215, 219 (Fla. 1957) 
(strictly interpreting the language 
of the two-dismissal rule, currently 
Rule 1.420(a), under the above prin- 
ciple). Rule 1.420(e), like 1.420(a), 
is in derogation of a previously ex- 
isting right, such as the right to ac- 
cess to our courts.'! Under a strict 
interpretation of the language of 
Rule 1.420(e), therefore, the filing 
of any order of court or pleading 
within the year preceding the mo- 
tion to dismiss for failure to pros- 
ecute is sufficient to preclude dis- 
missal under the rule. The terms 
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“order of court” and “pleading” (i.e., 
complaint, answer, and reply) are 
not vague, and should be read ac- 
cording to their ordinary meaning. 
While the term “otherwise” is vague, 
the term should be interpreted to 
mean “in any other manner.” Thus, 
the filing of anything other than an 
order of court or pleading in the year 
preceding the motion to dismiss for 
failure to prosecute should preclude 
dismissal under the rule because it 
demonstrates that the case is being 
actively pursued.” 

The above-proposed interpreta- 
tion of the record activity require- 
ment in Rule 1.420(e) would also be 
consistent with the important prin- 
ciple that restrictions on the consti- 
tutional right to access our courts 
must be interpreted liberally in fa- 
vor of protecting that right. See 
G.B.B. Investments, Inc.  v. 
Hinterkopf, 343 So. 2d 899, 901 (Fla. 
3d DCA 1977). Thus, a liberal inter- 
pretation of the rule in favor of the 
right to access the courts would in- 
clude a literal interpretation of the 
language of the rule, including the 
term order of court. This would en- 


sure that plaintiffs, including pro se 
parties, are not mislead into having 
their case dismissed for failure to 
prosecute because they miscalcu- 
lated (i.e., counted a “passive” order 
of court as record activity) the time 
they had to engage in active pros- 
ecution to avoid dismissal under 
Rule 1.420(e). 

Consistently with the Crump, the 
Florida Supreme Court should re- 
cede from Toney v. Freeman, 600 So. 
2d 1099 (Fla.1992), in which the 
court held that a status order is not 
record activity, and should hold that 
any order of court, including an or- 
der permitting substitution of coun- 
sel, is record activity under Rule 
1.420(e). 


Rule 1.420(e) v. 
Rule 2.085(a)-(b): 
Two Conflicting Rules 

The Florida Supreme Court has 
indicated that the purpose of the 
Rule 1.420(e) is “[1] to encourage 
prompt and efficient prosecution of 
cases and [2] to clear trial dockets 
of litigation that essentially has 
been abandoned.” See Barnett Bank 


of East Polk County v. Fleming, 508 
So. 2d 718, 720 (Fla. 1987) (empha- 
sis added). Consistently with the 
above “purpose” for the rule, the 
Florida Supreme Court in Toney 
wrote, in dictum, as follows: 

Trial judges should be encouraged to 
take an active role in keeping themselves 
informed of the cases assigned to them. 
We refuse to construe appropriate case 
management activities in such a way as 
to give the parties leave to ignore the 
case for another year before dismissal is 
possible. Such a construction would 
thwart the purpose of case management 
and the purpose of the rule itself—to en- 
courage prompt and efficient prosecution 
of cases and to clear court dockets of 


cases that have essentially been aban- 
doned. 


The Florida Supreme Court 
should reconsider the above dictum, 
and the holding of Toney, because 
the first “purpose” of Rule 1.420(e) 
can hardly be said to derive from the 
express language of the rule, and 
because the dictum and holding in 
Toney are inconsistent with the ex- 
press language and the purpose of 
Rule 2.085 of the Florida Rules of 
Judicial Administration. 

¢ Rule 1.420(e) does not have the 
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purpose and effect of encouraging 
prompt and efficient determination 
of cases. 

The rules are to be interpreted to 
secure the just, speedy, and inexpen- 
sive determination (rather than 
prosecution) of every action.’ In- 
stead, Rule 1.420(e) encourages 
slower litigation and avoids the de- 
termination of cases on the merits. 
By punishing plaintiffs, but not de- 
fendants, for their inaction, the rule 
promotes inactivity on the part of 
defendants (Rather than moving 
cases forward and setting their cases 
for trial, defendants are encouraged 
to wait inactively for one year and 
then move to dismiss for failure to 
prosecute just one day after the last 
recognized record activity took 
place.). Further, the rule may indi- 
rectly encourage trial judges not to 
engage in case management activi- 
ties so that cases dismissed under 
Rule 1.420(e) will help alleviate the 
trial court’s docket.'* Finally, the 
rule does nothing to encourage 
plaintiffs to engage in “prompt” or 
“efficient” prosecution of their cases. 
All that the rule does is require 
plaintiffs to visit their case at least 
once per year and to file at least one 
document per year that is recog- 
nized as record activity. Thus, any 
experienced Florida attorney can 
easily avoid the harsh punishment 
of the rule and, therefore, will not 
be encouraged in any manner to 
move the cause of action forward in 
an efficient manner. Quite the op- 
posite, plaintiffs may feel justified 
in moving the case to resolution 
slowly (with at least one record ac- 
tion per year), since they will be act- 
ing in compliance with a rule of pro- 
cedure. Thus, Rule 1.420(e) does not 
promote the efficient progress of liti- 
gation. 

¢ Trial judges, not the parties, are 
responsible for the progress of litiga- 
tion. 

The goal of promoting efficient 
and effective determination of cases 
is laudable. Nonetheless, the 
Florida Supreme Court has already 
determined that this goal would be 
better achieved by charging trial 
courts, rather than the parties, with 
the obligation to actively manage 


cases from an early stage. See 
Amendment to Rules of Judicial 
Adm. Rule 2.050, 493 So. 2d 423, 
426 (Fla. 1986) (Overton, J., concur- 
ring specially) (“To enable just and 
efficient resolution of cases, the 
court, not the lawyers or litigants, 
should control the pace of litiga- 
tion”). Fla. R. Jud. Adm. 2.085 was 
enacted in 1986 for that purpose. In 
his concurring opinion in Amend- 
ment to Rules of Judicial Adm. Rule 
2.050, 493 So. 2d 423, 426 (Fla. 
1986) (Overton, J., concurring spe- 
cially), Justice Overton stated: 


Standard 2.50 of the ABA Standards 
Relating to Trial Courts, modified in 
1984, states in part: To enable just and 
efficient resolution of cases, the court, 
not the lawyers or litigants, should con- 
trol the pace of litigation. A strong judi- 
cial commitment is essential to reduc- 
ing delay ... . The commentary to this 
standard explains: Eradicating delay 
depends on adherence to this one axiom: 
The court must take the initiative to 
eliminate the causes of delay. (Empha- 
sis added.)'® 


See Amendment to Rules of Judicial 
Adm. Rule 2.050, 493 So. 2d 423, 
426 (Fla. 1986) (Overton, J., concur- 
ring specially). 

Rule 2.085 provides in pertinent 
part as follows (emphasis added): 


(a) Purpose. Judges and lawyers have a 
professional obligation to conclude liti- 
gation as soon as it is reasonably and 
justly possible to do so. ... 
(b) Case Control. The trial judge shall 
take charge of all cases at an early stage 
in the litigation and shall control the 
progress of the case thereafter until the 
case is determined. The trial judge shall 
take specific steps to monitor and con- 
trol the pace of litigation, including the 
following: 

(1) assuming early and continuous 
control of the court calendar; 

(2) identifying cases subject to alter- 
native dispute resolution processes; 


* 


(d) Time Standards. The following time 
standards are established as a presump- 
tively reasonable time period for the 
completion of cases in trial and appel- 
late courts of this state. 

(1) Trial Court Time Standards. 

(B) Civil. 

Jury Cases—18 months (filing to final 
disposition). 


According to Fla. R. Jud. Adm. 
2.085, therefore, the trial judge is 
charged with the obligation to en- 
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sure that cases progress to resolu- 
tion on the merits in a just and effi- 
cient manner. Also, the attorneys for 
all parties, not just the plaintiffs, 
are required to bring cases toward 
resolution in an expeditious man- 
ner.'® Rule 2.085 and Rule 1.010 (re- 
garding just and speedy determina- 
tion of cases), thus, are in 
contradiction with the purpose and 
effect of Rule 1.420(e): to primarily 
place on plaintiffs the responsibil- 
ity to timely prosecute their cases 
or face dismissal." 

To comply with Rule 2.085, 
shortly after a case is filed or at least 
after the pleadings close, a trial 
judge should either issue a sua 
sponte uniform order setting the 
calendar for the case (i.e., discovery 
deadline, pretrial conference, trial 
date, etc.), or the court should issue 
a sua sponte order setting a case 
management conference to achieve 
the same purpose.'* Of course, par- 
ties should then be given an oppor- 
tunity to modify the court-imposed 
schedule, if good cause is shown. See 
Fla. R. Jud. Adm. 2.085(c). If the 
attorneys representing the parties 
do not comply with the court-ordered 
schedule, the court can appropri- 
ately sanction such attorneys. This 
system would encourage attorney 
diligence in litigation, would protect 
litigants’ constitutional right to ac- 
cess to our courts, and would encour- 
age effective representation of cli- 
ents and cooperation between 
counsel for all parties. This proposed 
system, pursuant to Rule 2.085 and 
Rule 1.200(a), would also achieve 
the purported goal and spirit of Rule 
1.420(e), but more effectively and 
more fairly. 

If trial courts comply with the 
mandates of Rule 2.085 and take 
active control of cases early on, dis- 
missals under Rule 1.420(e) would 
not take place, and Rule 1.420(e) 
would become futile. Further, Rule 
2.085 is undermined by the continu- 
ing existence and enforcement of 
Rule 1.420(e). Without Rule 1.420(e) 
available, trial judges who want to 
keep their dockets manageable will 
be encouraged to take active control 
of the progress of every case at an 
early stage. This, in turn, will re- 
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sult in a more efficient and fair ju- 
dicial system in this state. 

Dismissals for failure to prosecute 
pursuant to Rule 1.420(e) are in con- 
tradiction with the express lan- 
guage, the purpose, and the spirit 
of Rule 2.085 of the Rules of Judi- 
cial Administration: to ensure that 
courts, rather than lawyers or par- 
ties, take control of the progress of 
litigation. See also Fla. R. Civ. P. 
1.010 and Fla. R. Jud. Adm. 2.010. 
Because Rule 1.420(e) (punishing 
only plaintiffs for their lack of record 
activity) is in direct conflict with 
Rule 2.085 (requiring all attorneys 
to move causes of action efficiently 
toward resolution and requiring 
trial judges to take control of the 
progress of litigation at an early 
stage), our courts must choose one 
rule over the other. That choice, 
however, is clear, as Fla.R.Jud.Adm. 
Rule 2.010 provides, in part: “These 
rules shall supersede all conflicting 
rules and statutes.” 

Thus, Rule 1.420(e) was super- 
seded by Rule 2.085(a)-(b). The ef- 
fect of eliminating Rule 1.420(e) will 


be clear: Trial judges will be encour- 
aged to comply with the mandate of 
Rule 2.085 and will take an active 
role in requiring (not just encourag- 
ing) both plaintiffs and defendants 
to move causes of action to resolu- 
tion efficiently. 

Further, if courts comply with 
their Rule 2.085 obligations, cases 
that are truly abandoned will still 
be dismissed pursuant to Rule 
1.200(c), which provides that on 
“failure of a party to attend a con- 
ference, the court may dismiss the 
action,” or Rule 1.420(b), which pro- 
vides that any party may move to 
dismiss an action for failure to com- 
ply with the rules of procedure or 
with any court order. 

This author agrees with Justice 
Wells that defendants, in general, 
should be free from “hanging” liti- 
gation. See Fuster-Escalona v. 
Wisotsky, 25 Fla. L. Weekly S1080 
(Fla. 2000) (Wells, dissenting) (“not 
only a person who files an action has 
rights and interests affected by 
[Rule] 1.420(e). Parties who are sued 
also have the right to be free of liti- 


gation which is dormant and only 
hanging over them like the prover- 
bial ‘black cloud.”). But the present 
Florida Rules of Civil Procedure and 
Rules of Judicial Administration, 
even excluding Rule 1.420(e), pro- 
vide numerous remedies to defen- 
dants seeking to avoid “hanging” 
litigation. See Miranda v. Volvo 
North America Corp., 763 So. 2d 536 
(Fla. 3d DCA 2000). The Miranda 
court noted: 

We are not unmindful that the defen- 
dants also have not done anything to 
move this case forward. If [plaintiff]’s 
counsel chose not set the case for trial, 
nothing prevented defendants’ counsel 
from taking appropriate depositions, 
from setting the case for trial, and mov- 
ing the case forward to conclusion .... 
We respectfully suggest that the trial 
court manage this case by immediately 
setting a status conference to determine 
how long the parties will need to com- 
plete discovery and when the case will 
be ready for trial. 


First of all, once the pleadings are 
closed, a defendant may set the ac- 
tion for trial, at which time the court 
will usually set discovery and trial- 
related deadlines, etc. See Fla. R. 
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Civ. P. 1.440(a); see also Fla. R. Jud. 
Adm. 2.085. Further, defendants 
may move for a case management 
conference pursuant to Rule 
1.200(a) and Rule 2.085 if they feel 
that the case is not moving along as 
it should. Defendants can also set 
for hearing any plaintiffs motion 
that has not been set for hearing. 
On the other hand, Rule 1.420(e) 
actually encourages defendants to 
let litigation “hang” in the hope that 
plaintiffs will do nothing on the 
record for one year, thereby avoid- 
ing resolution on the merits by fil- 
ing a motion to dismiss for failure 
to prosecute. 

Case management activities 
should not be taken solely to clear 
court dockets of abandoned cases, 
but primarily “shall” be used, ac- 
cording to Rule 2.085, to control the 
progress of litigation from an early 
stage. Thus, case management ac- 
tivities should be encouraged, and 
should be construed as attempts to 
effectuate the spirit and purpose of 
Fla. R. Jud. Adm. 2.085. It should 
also be noted that finding that case 
management activities, if consid- 
ered “record activity,” would not 
“give the parties leave to ignore the 
case for another year before dis- 
missal is appropriate.” Toney uv. 
Freeman, 600 So. 2d 1099 (Fla. 
1992). Instead, case management 
activities warn the parties that the 
trial court is paying attention to the 
progress of the case, according to 
Rule 2.085, and the parties better 
move the case toward resolution. 


Carefully Enacted Rules 
to Avoid Appearance of 
Pro-defendant Bias 

The appearance of impartiality of 
our judiciary is of utmost impor- 
tance to our courts. The Florida 
Rules of Civil Procedure are, essen- 
tially, judge-made laws. It is impor- 
tant that those rules are perceived 
as fair and equitable to all parties 
in our courts. If the rules have a ten- 
dency to favor the government and 
corporations (more likely to be de- 
fendants) and disfavor plaintiffs 
(more likely to be individuals), the 
credibility of our judiciary will suf- 
fer. As Chief Judge Schwartz re- 


cently pointed out, Rule 1.420(e) is 
very harsh toward plaintiffs while, 
at the same time, other rules of pro- 
cedure regarding the timeliness of 
record activity by defendants are 
very lenient toward defendants.'° 
Under Rule 1.420(e), for example, 
not every paper filed in the record 
is deemed record activity and filings 
after a motion to dismiss but before 
dismissal do not preclude dismissal 
for failure to prosecute. On the other 
hand, under Fla. R. Civ. P. 1.500, a 
default by the clerk can only be ob- 
tained if the defendant has “failed 
to file or serve any paper” in the ac- 
tion (emphasis added); and, if any 
paper (such as a letter accepting 
waiver of service of process) was 
served to opposing counsel but the 
answer was not filed timely, the 
plaintiff must seek a court order of 
default with notice of the motion to 
the defendant. At any time while the 
motion is pending, or even after the 
motion is granted but before the or- 
der is recorded, the defendant may 
file an answer and avoid dismissal.”° 
When comparing the above rules, it 
becomes clear that the rules of pro- 
cedure treat untimely and ineffi- 
cient defense of actions more le- 
niently than it treats inefficient and 
untimely prosecution of actions. By 
correcting this disparity, the Florida 
Supreme Court will improve the 
notion that all parties are treated 
equally before our courts. 

Further, according to Fla. R. Civ. 
P. Rule 1.010, the Florida Rules of 
Civil Procedure “shall be construed 
to secure the just, speedy, and inex- 
pensive determination of every ac- 
tion.” (Emphasis added.) The cur- 
rent interpretation of Rule 1.420(e) 
does not accomplish those goals, es- 
pecially since such a dismissal is not 
a “determination” of an action on the 
merits. 

Florida courts have long preferred 
to decide cases on the merits. See 
Torrey v. Leesburg Regional Med. 
Center, 25 Fla. L. Weekly $911, 
$912 (Fla. Oct. 26, 2000) (reiter- 
ating “the policy of allowing cases 
to be decided on the merits when- 
ever possible”); Houston v. 
Caldwell, 359 So. 2d 858 (Fla. 
1978) (“The dismissal of a suit is a 
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drastic remedy which should be 
ordered only under the most com- 
pelling circumstances”). According 
to Houston, “[t}his state has a fun- 
damental interest in resolving con- 
troversies involving its citizens.” 
Houston, 359 So. 2d at 860. By not 
literally interpreting the term “Or- 
der of Court” in Rule 1.420(e), our 
courts unnecessarily trump this 
fundamental interest. See Crump 
v. Gold House Restaurants, Inc., 96 
So. 2d 215, 219 (Fla. 1957). In de- 
ciding whether an action should be 
dismissed, there are competing 
considerations: on the one hand, 
the litigants’ right of access to the 
courts must be preserved; while on 
the other hand, a rule or statute 
must be enforced. See Kukral v. 
Mekras, 679 So. 2d 278, 284-85 
(Fla. 1996) (reversing a dismissal 
and holding that the medical mal- 
practice statutory scheme must be 
interpreted liberally so as not to 
unduly restrict a Florida citizens’ 
constitutionally guaranteed access 
to the courts).”! 

While the goal of moving causes 
of action forward in order to have 
cases resolved expeditiously is well- 
taken, Rule 1.420(e), in its present 
form, does not accomplish that goal. 
Rather, the rule functions to arbi- 
trarily dismiss cases where plain- 
tiffs are unfamiliar with its tricky 
interpretation.” 

Rule 1.420(e), as it presently 
stands, serves to perpetuate mis- 
trust in lawyers, our legal system, 
and our courts. The rule provides a 
harsh punishment against plaintiffs 
for the negligence, misunderstand- 
ing, or inexperience of their attor- 
neys, and it rewards the inaction of 
defendants. The actual litigants are 
rarely at fault when a cause of ac- 
tion is dismissed for failure to pros- 
ecute. Yet, often such plaintiffs are 
left with no choice other than aban- 
doning their quest for justice in the 
courts or starting costly and diffi- 
cult legal malpractice litigation 
against the attorney who, through 
inadvertence or inexperience, al- 
lowed the dismissal to take place.”* 
The Florida Rules of Civil Procedure 
should be cautiously used to harshly 
punish bad faith and intentional 
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misconduct in our courts. They 
should not, however, serve as means 
to unjustly limit the constitutional 
right to a remedy by due course of 
law. See Reddish v. Forlines, 207 So. 
2d 703 (Fla. lst DCA 1968). The 
ends of justice should not be de- 
feated by an unreasonable applica- 
tion of procedural rules. See Lake 
Crescent Development Co. v. Flow- 
ers, 355 So. 2d 867 (Fla. lst DCA 
1978). Otherwise, the “priorities 
[have] become reversed and the dog 
{has been] permitted to swallow his 
master.” 


Conclusion 
Rule 1.420(e), as it has been in- 
terpreted, has become just the type 


of rule that the Florida Supreme 
Court was warned us about in 
Tortura & Company, Inc. v. Will- 
iams, 754 So. 2d 671, 677-78 (Fla. 
2000), since its plain language 
meaning has been distorted and 
numerous confusing rules have been 
developed to “coordinate” the rule. 
Our courts have an obligation to 
remedy the inequities caused by 
Rule 1.420(e). The continuous exist- 
ence of Rule 1.420(e) threatens the 
goal of every attorney in this state: 
to improve the image of our profes- 
sion and of our judicial system in the 
eyes of the public. Allowing cases to 
be dismissed on technicalities and 
against the plain language of the 
rule is inconsistent with that goal 


and with our courts’ interpretation 
of the constitutional right to access 
the courts. 


1 Fra. Const. art. I, §21. 

* See also Rule 2.010 (providing that 
the Rules of Judicial Administration 
“shall be construed to secure the speedy 
and inexpensive determination of every 
proceeding to which they are appli- 
cable.”). 

% See National Enterprises, Inc. v. 
Foodtech Hialeah, Inc., 2001 WL 166657, 
*4 and n.6, 7, and 8 (Fla. 5th D.C.A., 
Feb. 2001) (on rehearing en banc) 
(Schwartz, C.J., specially concurring); 
Levine v. Kaplan, 687 So. 2d 863 (Fla. 
5th D.C.A.), review denied, 564 So. 2d 
1087 (Fla. 1990) (Griffin, J., dissenting); 
Hall v. Metropolitan Dade County, 760 
So. 2d 1051, n.2 (Fla. 3d D.C.A.), review 
granted, No. SC00-1647 (Fla. Jan. 9, 
2001) (“We agree with Judge Griffin’s 
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dissent in Levine v. Kaplan ...”). 

* See Metropolitan Dade County v. Hall 
(citation not yet available) (Fla. Apr. 26, 
2001) (holding that the taking of a depo- 
sition within the year preceding the fil- 
ing of a motion to dismiss for failure to 
prosecute is good cause precluding dis- 
missal); Fuster-Escalona v. Wisotsky, 25 
Fla. L. Weekly S1080 (Fla. 2000) (hold- 
ing that a trial court cannot dismiss an 
action for failure to prosecute when a 
motion to disqualify the judge had been 
filed and was pending, even though the 
plaintiff did not set the motion for hear- 
ing for more than one year, because the 
trial court did not comply with require- 
ments set forth in the Rules of Judicial 
Administration). 

° In criticizing the interpretation of 
Rule 1.420(e), this author will limit him- 
self to addressing the “record activity” 
issue, and will not address the “good 
cause” issue. 

® See Toney v. Freeman, 600 So. 2d 
1099 (Fla. 1992). 

* Moossun v. Orlando Regional Health 
Care, 760 So. 2d 193 (Fla. 5th D.C.A. 
2000). 

* National Enterprises, Inc. v. 
Foodtech, Inc., 2001 WL 3858 at *4 (Fia. 
3d D.C.A. 2000). 

* Id.; Touron v. Metropolitan Dade 
County, 690 So. 2d 649 (Fla. 3d D.C.A. 
1997). 

© Heinz v. Watson, 615 So. 2d 750 (Fla. 
5th D.C.A. 1993). 

" Zukor v. Hill, 84 So. 2d 554 (Fla. 
1956) (regarding common law rule deal- 
ing with involuntary dismissal for want 
of prosecution if no activity occurs in a 
three-, rather than one-, year period). 

'2 See National Enterprises, Inc. v. 
Foodtech Hialeah, Inc.,2001 WL 166657, 
*4 and n.6 (Fla. 5th D.C.A. Feb. 2001) 
(on rehearing en banc) (Schwartz, C.J., 
specially concurring, wrote: “It follows 
.. . that no case should be dismissed 
for lack of prosecution when the plain- 
tiff shows—by filing any document 
whatever during the critical period- 
that he wishes actively to pursue the 
case ... the filing of ‘any paper’ is all 
that is required by Fla.R.Civ.P. 
1.500(b) for the defendant to signal his 
intent to defend and thus to avoid a 
default without notice . . . I see no rea- 
son for a different standard when the 
plaintiff is involved).” 

3 Fla. R. Civ. P. 1.010. 

4 See National Enterprises, Inc., 2001 
WL 166657, n.7 and n.8 (Fla. 3d D.C.A. 
Feb. 21, 2001) (C. J. Schwartz, specially 
concurring). 

8 Some of the articles cited in support 
of the above statement included: Friesen, 
Cures for Court Congestion, 23 THE 
JUDGES’ JOURNAL 4 (Winter 1984); 
Flanders et al., Case Management and 
Court Management in United States Dis- 
trict Courts (1977); Friesen et al., Jus- 
tice in Felony Courts: A Prescription to 
Control Delay, 2 WuittierR L. Rev. 7 
(1979). Id. 

'6 See also “Oath of Admission to The 
Florida Bar, Creed of Professionalism,” 


74 Fia. B.J. 763 (September 2000 (“I will 
conduct myself to assure the just, 
speedy, and inexpensive determination 
of every action and resolution of every 
controversy”). 

'T Rule 1.420(e) also discourages the 
resolution of issues without resorting to 
the court, and is in conflict with the prin- 
ciples behind the amendments to the 
Florida Rules of Procedure in 1986, 
which, for example, eliminated the au- 
tomatic requirement of filing depositions 
transcripts with the clerk of court. See 
Nichols v. Lohr, 26 Fla. L. Weekly D365, 
D366 (Fla. 5th D.C.A. 2001) (Griffin, J., 
dissenting) (“The rule of Levine that the 
taking of discovery will not avoid dis- 
missal for want of prosecution unless the 
discovery is actually filed within one 
year of the last record activity is com- 
pletely inconsistent with the amend- 
ments to the discovery rules that were 
designed to keep discovery out of the 
court file until it was truly needed for 
some specific purposes. [citation omitted] 
Which rule is the prudent lawyer to 
honor? ... Am I the only one who thinks 
this is nuts?”); Metropolitan Dade 
County v. Hall, 26 Fla. L. Weekly S267 
(Fla. April 26, 2001). 

'8 See Fuster-Escalona v. Wisotsky, 25 
Fla. L. Weekly S1080 (Fla. 2000) (J. 
Harding, specially concurring) (“I believe 
that judges in the year 2000 must be 
managers as well as adjudicators, espe- 
cially in light of Florida’s crowded trial 
court dockets. Trial judges have a duty 
to periodically review their dockets and 
bring up matters which the attorneys 
have not set for hearing. Moreover, my 
experience as a trial judge has convinced 
me that it is the judge’s, not the attor- 
neys’, responsibility to ensure that cases 
move through the system appropri- 
ately.”). 

18 See National Enterprises, Inc., 2001 
WL 166657, n.7 and n.8 (Fla. 3d D.C.A., 
Feb. 21, 2001) (C.J. Schwartz, specially 
concurring). 

*0 Rule 1.500. Also, a default may be 
overcome by a showing of excusable ne- 
glect, while only good cause (a higher 
burden) excuses the failure to prosecute 
a case, on the record, for one year or more 
under Rule 1.420(e). 

*! Dismissal or striking of defenses only 
available if the party that complied with 
the pre-suit requirements was preju- 
diced. See Kukral, 679 So. 2d at 284; see 
also De La Torre v. Orta, (Fla. 3d D.C.A., 
March 21, 2001). 

#2 Any recently admitted Florida attor- 
ney or out-of-state attorney can easily 
become a victim of the “incomprehen- 
sible” and almost “bizarre” interpreta- 
tion of Rule 1.420(e). See Levine v. 
Kaplan, 687 So. 2d 863, 865-66 (Fla. 5th 
D.C.A.) (J. Griffin, dissenting: “Counsel 
for Appellant, who like many of the vic- 
tims of this rule is from out of state, re- 
marked during oral argument that the 
case law interpreting this rule is incom- 
prehensible and borders on bizarre. I 
agree.”). 

*3 Though dismissals for failure to pros- 
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ecute are without prejudice, they often 
occur after the statute of limitations for 
the underlying cause has expired. 

*4 See National Enterprises, Inc., 2001 
WL 166657, n.7 and n.8 (Fla. 3d D.C.A. 
Feb. 21, 2001) (C.J. Schwartz, specially 
concurring), in which C.J. Schwartz 
wrote as follows: “I cannot see that the 
mere existence of even completely dor- 
mant open files has any effect on judi- 
cial workload or harms anyone in any 
other meaningful way. I believe there- 
fore that the object of reducing their 
numbers by means such as Rule 1.420(e) 
(and Rule 1.070(j)) cannot justify the 
dismissal of cases plaintiffs wish to 
maintain, on grounds unrelated either 
to their merits, to prejudice sustained 
by the defendants, or indeed to any cog- 
nizable judicial concern. The familiar 
argument that courts should not permit 
‘stale’ cases to ‘languish’ in the system 
is fallacious at best. . .. What is worse, 
the perceived desirability of ‘getting rid’ 
of cases which ‘shouldn’t be there’ tends 
to place the courts on the side of one 
party, the defendant, whose interests 
alone are served by dismissals and 
against the other, the plaintiff, who is 
only disserved by them. Any potential 
compromise of the judicial disinterest- 
edness which is the bedrock of our sys- 
tem is far too high a price to pay for low- 
ering the number on a sheaf of court 
statistics. 

“[Slince the very purpose of the rule is 
supposedly to eliminate cases which are 
not being prosecuted, any attempt to do 
so must be held to satisfy it... . Florida 
law, which is that there is somehow 
something wrong in the plaintiff's ‘avoid- 
ing’ the effect of 1.420(e), has wrongly 
elevated that rule to one of substance 
which requires independent enforce- 
ment. [Clompliance with Rule 1.420(e), 
which should be only a means to pro- 
mote efficiency in the administration of 
justice, has ‘become an end in itself,’ as 
to which missteps which do not preju- 
dice, and in fact bear little or no rela- 
tion at all to the prosecution or defense 
of the underlying controversies, never- 
theless result in final adverse determi- 
nation of those cases. Thus have the pri- 
orities become reversed and the dog 
permitted to swallow his master.” 


James P. Waczewshi is an assis- 
tant statewide prosecutor with the Office 
of Statewide Prosecution, Tallahassee. 
His current areas of practice include 
criminal law and collections. Mr. 
Waczewski received his B.A., magna cum 
laude, from the University of Central 
Florida in 1993 and a J.D., with hon- 
ors, from Florida State University Col- 
lege of Law in 1998. 
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Dodging the Extra Arrow 


Recent Developments 
the Law Retaliation 


by Lee A. Kraftchick and Thomas A. Tucker Ronzetti 


etaliation claims under Title VII of the Civil 

Rights Act of 1964 have been rising dramati- 

cally in recent years. The number of retaliation 

charges filed with the Equal Employment Op- 
portunity Commission (EEOC) more than doubled be- 
tween 1991 and 1997.' It is by no means uncommon these 
days for an employer to avoid liability for a plaintiffs dis- 
crimination claim only to find that it is liable for as much 
or more in damages for retaliation.” From management’s 
viewpoint, these retaliation claims are seen as “extra ar- 
rows’ for employees’ attorneys in discrimination lawsuits.* 
Recent developments within this circuit suggest that 
employers may need to reconsider how they respond to 
such claims. This article discusses those developments 
and makes some suggestions for improving an employer’s 
chances of avoiding liability for retaliation. 

The general framework for proving a case of retalia- 
tion under Title VII, the Americans with Disabilities Act, 
the Age Discrimination in Employment Act, and similar 
federal and state statutes has long been settled. Because 
direct evidence of retaliation is rare, plaintiffs generally 
rely upon circumstantial evidence.‘ A plaintiff establishes 
a prima facie case of retaliation using circumstantial 
evidence by showing that 1) she engaged in statutorily 
protected activity; 2) she suffered an adverse employment 
action; and 3) a causal connection between the protected 
activity and the adverse action.* The burden then shifts 
to the employer to produce a legitimate reason for the 
adverse employment action.® As in any other discrimi- 
nation case, the employer’s burden in a retaliation case 
is a burden of production only and is “exceedingly light.” 
If the employer meets its burden of production, the plain- 
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tiff must then prove by a preponderance of the evidence 
that the defendant’s “proffered reason is a pretextual ruse 
to mask a retaliatory action.”* The plaintiff bears the 
ultimate burden of persuasion to show that the employer 
was in fact motivated by retaliation in making its em- 
ployment decision.° 

The employer’s burden of articulating a legitimate rea- 
son for its action and the plaintiffs proof of pretext are 
essentially the same in a retaliation case as in any other 
discrimination case.'’ This article will therefore concen- 
trate on the plaintiffs proof of a prima facie case and 
suggest some steps prudent employers can take to avoid 
retaliation claims. 


Statutorily Protected Activity 

The first element of the plaintiffs prima facie case is 
proof that she engaged in statutorily protected activity. 
“Protected activity” is defined in Title VII’s 
antiretaliation provision, 42 U.S.C. §2000e-3(a). That 
provision makes it unlawful for an employer to discrimi- 
nate against an employee if 1) “he has opposed any prac- 
tice made an unlawful employment practice by [Title 
VII} (the opposition clause) or 2) “he has made a charge, 
testified, assisted or participated in any manner in an 
investigation, proceeding, or hearing under [Title VII]” 
(the participation clause). 
¢ The Opposition Clause 

The opposition clause has been interpreted expansively 
to protect employees even when they oppose practices 
that are not actually unlawful, so long as they have “a 
good faith, reasonable belief that the employer was en- 
gaged in unlawful employment practices.”'! Not every 
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complaint an employee voices, how- 
ever, is protected. The complaint 
must involve an alleged violation of 
Title VII. Complaints that an em- 
ployer has violated its own person- 
nel procedures or laws other than 
Title VII are not protected activity.’ 

Moreover, it is not enough for a 
plaintiff to allege simply that he 
genuinely and honestly believed his 
employer’s practice violated Title 
VII. The employee’s belief must be 
objectively reasonable. The objective 
reasonableness of the plaintiffs’ be- 
lief is to be judged on the basis of 
existing law. In Harper v. Block- 
buster Entertainment Corp.,139 
F.3d 1385 (11th Cir. 1988), for ex- 
ample, the court held that even 
though the plaintiffs honestly be- 
lieved that their employer’s hair 
length policy for men was unlawful, 
their opposition to the policy was not 
protected because their belief was 
not objectively reasonable in light of 
well established law upholding simi- 
lar hair length policies. 
¢ The Participation Clause 

Like the opposition clause, the 
participation clause has also been 
read to provide expansive protec- 
tion. Employees are protected from 
retaliation for filing EEOC charges, 
or participating “in any manner” as 
a complainant or witness in EEOC 
proceedings or lawsuits.'* Even per- 
sons who are themselves accused of 
discrimination enjoy some level of 
protection when they cooperate with 
an EEOC investigation or reluc- 
tantly give favorable testimony to a 
plaintiff." 

As expansive as the participation 
clause is, however, it is limited by 
its terms to investigations under 
Title VII and does not include pro- 
tection for participation in an 
employer’s internal investigations. 
The 11th Circuit considered this is- 
sue in EEOC v. Total Systems Ser- 
vices, Inc., 221 F.3d 1171 (11th Cir. 
2000). In that case, an employee al- 
leged that her employer retaliated 
against her in violation of Title VII 
by discharging her after she testified 
in the employer’s internal investiga- 
tion of sexual harassment. The court 
held that the employee’s testimony 
in the internal investigation did not 


The participation 
clause is limited 
by its terms to 
investigations under 
Title Vil and does not 
include protection for 
participation in an 
employer's internal 
investigations. 


constitute protected activity under 
the participation clause because that 
clause protects only “proceedings and 
activities which occur in conjunction 
with or after the filing of a formal 
charge with the EEOC; it does not 
include participating in an 
employer's internal, in-house inves- 
tigation, conducted apart from a for- 
mal charge with the EEOC.” 

In reaching this conclusion, the 
11th Circuit distinguished its ear- 
lier decision in Clover v. Total Sys- 
tem Services, 176 F.3d 1346 (11th 
Cir. 1999). In that case, the em- 
ployee alleged that her employer 
retaliated against her for making 
statements in connection with an 
investigation conducted by the em- 
ployer in response to an EEOC 
charge. The court held that the 
employee’s statements were pro- 
tected “[blecause participation in an 
employer’s investigation conducted 
in response to a notice of charge of 
discrimination is a form of partici- 
pation, indirect as it is, in an EEOC 
investigation.”'® Thus, the question 
of whether an employee’s participa- 
tion in an employer’s internal inves- 
tigation is protected turns on 
whether the investigation was ini- 
tiated by the employer or prompted 
by the filing of an EEOC charge. 


Adverse Employment Action 

The second element of a prima fa- 
cie case is proof of an “adverse em- 
ployment action.” Not every employ- 
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ment action that makes an em- 
ployee unhappy gives rise to a claim 
of retaliation.’ As the 11th Circuit 
has explained, it is important not to 
“make a federal case” out of minor 
employment actions that cause no 
objective harm.'* “Otherwise, every 
trivial personnel action that an irri- 
table, chip-on-the-shoulder em- 
ployee did not like would form the 
basis of a discrimination suit.”'® At 
the same time, 

it is equally important that the thresh- 
old for what constitutes an adverse em- 
ployment action not be elevated artifi- 
cially, because an employer’s action, to 
the extent that it is deemed not to rise 
to the level of an adverse employment 


action, is removed completely from any 
scrutiny for discrimination.”° 


Accordingly, for an employment 
action to give rise to a claim of re- 
taliation, it must be “materially” ad- 
verse.”! 

In most cases, it is not difficult to 
determine whether an employment 
action is materially adverse. Dis- 
charges, demotions, denials of pro- 
motion, reductions in wages and 
denials of wage increases all have 
economic effects and obviously con- 
stitute materially adverse employ- 
ment actions. Employment actions 
that do not have such obvious eco- 
nomic effects, such as the assign- 
ment of specific duties, derogatory 
comments, verbal criticism, lateral 
transfers, lowered performance 
evaluations, reprimands and 
counselings are not so obviously 
material or adverse. 

The courts have generally held 
that complaints about an employee’s 
assignments, verbal remarks, and 
general hostility from coworkers are 
not sufficient to constitute adverse 
employment actions, unless such 
conduct is severe or pervasive.” 
There is less agreement about 
whether criticisms which have no 
direct effect on pay, such as poor per- 
formance evaluations, counselings, 
and reprimands constitute adverse 
employment actions. Most courts 
hold that such criticisms are too 
minor to give rise to a claim for dis- 
crimination or retaliation.”*> The 
Fifth Circuit has held that perfor- 
mance evaluations and the like are 
mere precursors to employment ac- 
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tion and that the laws against dis- 
crimination apply only to “ultimate 
employment actions.” 

The 11th Circuit rejected the ul- 
timate employment action require- 
ment in Wideman v. Walmart 
Stores, 141 F.3d 1453, 1456 (11th 
Cir. 1998). In that case, the plain- 
tiff alleged that her supervisors re- 
taliated against her by improperly 
listing her as a no-show on a day 
that she was scheduled to have off, 
giving her written reprimands and 
a one-day suspension, soliciting fel- 
low employees to make negative 
statements about her, threatening 
to “shoot her in the head,” and re- 
fusing to immediately authorize 
medical treatment when the plain- 
tiff had an allergic reaction. Recog- 
nizing the circuit split on the issue, 
the 11th Circuit decided that proof 
of an ultimate employment action 
was not necessary. The court ex- 
plained that “permitting employers 
to discriminate against an employee 
who files a charge of discrimination 
so long as the retaliatory discrimi- 
nation does not constitute an ulti- 
mate employment action, could 
stifle employees’ willingness to file 
charges of discrimination.””° 

The Wideman decision offers little 
to guide litigants in determining 
when an action is too insignificant 
to give rise to a claim. The court 
stated simply: “Although we do not 
doubt that there is some threshold 
level of substantiality that must be 
met for unlawful discrimination to 
be cognizable under the anti-retali- 
ation clause, we need not determine 


in this case the exact notch into 
which the bar should be placed.””® 
Fortunately, subsequent cases 
have provided considerably more 
assistance and narrowed Wideman’s 
broad language significantly. In 
Graham v. State Farm Mutual In- 
surance, 193 F.3d 1274 (11th Cir. 
1999), for example, the court held 
that various critical memoranda 
and classifying an employee as 
“AWOL’ for two days “simply do not 
meet the ‘threshold level of substan- 
tiality” because “[n]Jeither action 
constitutes an unwarranted nega- 
tive job evaluation or disadvanta- 
geous transfer of responsibilities.” 
In Gupta v. Florida Board of Re- 
gents, 212 F.3d 571 (11th Cir. 2000), 
the court stated that to meet the 
minimum threshold level of substan- 
tiality the action must be “objec- 
tively serious and tangible enough to 
alter the [the plaintiff’s] ‘compensa- 
tion, terms, conditions, or privileges 
of employment, deprive . . . her of em- 
ployment opportunities or adversely 
affect ... her status as an em- 
ployee.””’ The court held that actions 
such as placing the plaintiff on a com- 
mittee, changing her teaching as- 
signments, and terminating an in- 
formal dispute resolution process 
were not substantial enough to give 
rise to a claim for retaliation.** In 
Davis v. Town of Lake Park, the court 
held that placing “negative perfor- 
mance memoranda’ in the plaintiff’s 
personnel file and changing his work 
assignments were not “serious and 
material” enough, either individually 
or collectively, to constitute adverse 


employment actions.” 

Transfers with no accompanying 
change in pay or benefits present a 
special problem. A transfer can cer- 
tainly be detrimental, but it can also 
be beneficial to the employee and in 
many cases is simply lateral. For 
example, a transfer of a legal secre- 
tary from a law firm associate to a 
partner, even with no increase in 
pay would generally be viewed as 
beneficial to the employee and might 
even be viewed as a promotion or at 
least as an opportunity for career 
advancement. A transfer in the op- 
posite direction, from the partner to 
the associate, might well be viewed 
as detrimental to the employee’s 
career. The difficulty arises when 
the employee views the transfer as 
adverse, but the employer views it 
as beneficial or, at worst, lateral. 
The courts have generally held that 
“a purely lateral transfer, that is, a 
transfer that does not involve a de- 
motion in form or substance, cannot 
rise to the level of a materially ad- 
verse employment action.”* It is 
important to preserve an employer's 
authority to laterally transfer em- 
ployees because such transfers can 
be used to separate a plaintiff from 
those supervisors or coworkers who 
they believe are retaliating against 
them, avoiding ongoing conflicts 
without seriously injuring the trans- 
ferred party.*' If employers are 
dragged into court every time they 
transfer an employee, there would 
be little incentive to remove an em- 
ployee from what she considers to 
be a hostile environment. 
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A disagreement over whether a 
transfer was detrimental or merely 
lateral was at the heart of the 11th 
Circuit’s decision in Doe v. DeKalb 
County School District, 145 F.3d 
1441 (11th Cir. 1998). In that case, 
the plaintiff, who was HIV positive, 
alleged that his employer violated 
the ADA by transferring him from his 
position as a_ teacher of 
“psychoeducation” students to an “in- 
terrelated” classroom at a different 
school. The court concluded that the 
transfer was not a demotion in dis- 
guise because the plaintiffs salary, 
benefits, and seniority all remained 
the same, but the plaintiff insisted 
that he had nevertheless suffered an 
adverse employment action because 
he strongly preferred teaching the 
psychoeducational class. The court 
held that the determination of 
whether the transfer was materially 
adverse should be made on an objec- 
tive basis. The plaintiff's subjective 
preferences are irrelevant. Other- 
wise, the requirement that “a plain- 
tiff must show, as part of his prima 
facie case, that he has suffered an 
adverse employment action would be 
essentially meaningless.” 

Given that any employee willing 
to file a lawsuit must at least sub- 
jectively dislike some action his em- 
ployer has taken, “a subjective stan- 
dard would mean that no court 
would ever seriously consider the 
adverse employment action prong of 
a prima facie... case—we would 
just assume this element to be sat- 
isfied in every case.”*” 

The court offered some sugges- 
tions for determining when a trans- 
fer that does not result in any re- 
duction in pay or benefits is 
nevertheless objectively adverse. 
First, the court held purely volun- 
tary transfers are, by definition, not 
adverse.** Second, even if the trans- 
fer is involuntary, to be actionable 
it must result in a material change 
in the plaintiffs working conditions: 
Any adversity must be material; it is 
not enough that a transfer imposes 
some de minimus inconvenience or al- 
teration of responsibilities. Moreover, 
the fact that an employee must learn 
as a result of a transfer does not mean 
that the transfer is per se adverse... . 


[Ajil transfers require some learning, 
since they require employees to work 


with new people or products and to 
assume new responsibilities.* 


The guidance the 11th Circuit of- 
fered in Doe v. DeKalb may not be as 
easy to apply in practice as it is in 
theory. The court stated for example, 
that a transfer to a less prestigious 
position may constitute an adverse 
employment action, but measuring 
the relative prestigiousness of a 
company’s jobs may prove extremely 
difficult. What one employee may 
consider prestigious, another may 
consider undesirable. Whether it is 
more prestigious to work in the re- 
search division of a large company 
rather than in its manufacturing di- 
vision, for example, will vary from 
employer to employer and from em- 
ployee to employee. The difficulty of 
applying the court’s test is illustrated 
by the fact that the 11th Circuit it- 
self was unable to resolve the ques- 
tion of whether Doe had been trans- 
ferred to an objectively worse position 
without a remand for further factual 
development. 

The 11th Circuit’s objective test 
leaves open a wide variety of dis- 
putes, but it at least forecloses 
claims based solely upon an 
employee’s personal preferences. 
After Doe, in order to establish a 
prima facie case a plaintiff will have 
to come forward with at least some 
objective evidence that his transfer 
was adverse in terms of pay, ben- 
efits or prestige.® 


Causal Connection 

The third element of the prima 
facie case is the causal connection 
between the plaintiffs statutorily 
protected activity and the adverse 
employment action. Courts state the 
test for this element in extremely 
broad terms. To establish a causal 
connection, a plaintiff need only 
show that the protected activity and 
the adverse action were “not wholly 
unrelated.”** 

While this standard is hardly dif- 
ficult to meet, it is not wholly with- 
out content. The plaintiff must show 
at least that the person responsible 
for the adverse action was aware of 
the protected activity at the time he 
acted. This “requirement rests on 
common sense. A decision maker can- 
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not have been motivated to retaliate 
by something unknown to him.” 
Absent direct evidence of causa- 
tion, the plaintiff must at least show 
some temporal proximity between 
the protected activity and the alleg- 
edly retaliatory action. In Maniccia 
v. Brown, 171 F.3d 1364, 1369-70 
(11th Cir. 1999), for example, the 
court held that a gap of 15 months 
between the plaintiffs complaint and 
“the alleged adverse employment 
actions belies her assertion that the 
former caused the latter.” In Clark 
County School Disrict v. Breeden, the 
Supreme Court held that a 20-month 
gap was too long and cited with ap- 
proval cases holding that gaps of 
three to four months were too long.** 


Responding to a Prima 
Facie Case of Retaliation 

In the typical retaliation case, the 
employer responds to a prima facie 
case by articulating a legitimate 
nondiscriminatory reason for its ac- 
tions. The case then shifts to the 
question of whether the plaintiff can 
prove pretext. When the employ- 
ment action at issue is a discharge, 
demotion, or other obviously tan- 
gible employment action, this may 
be the only defense an employer has. 
When the employment action being 
challenged is intangible, however, 
the Supreme Court’s recent deci- 
sions in Burlington Industries, Inc. 
v. Ellerth, 118 S. Ct. 2257 (1998), 
and Faragher v. City of Boca Raton, 
118 S. Ct. 2275 (1998), provide an- 
other defense for those employers 
prudent enough to have adopted 
anti-harassment policies. 

In Ellerth and Faragher, the Su- 
preme Court held that whether an 
employer can be held directly liable 
for sexual harassment depends on 
whether the plaintiffs injuries are 
tangible or intangible. Employers 
are strictly liable for discriminatory 
acts that result in tangible job inju- 
ries, but they can avoid liability for 
harassment that affects only intan- 
gible conditions of employment by 
adopting and enforcing a sexual ha- 
rassment prevention policy. The 
Court explained that “a tangible 
employment action constitutes a sig- 
nificant change in employment sta- 
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tus, such as hiring, firing, failing to 
promote, reassignment with signifi- 
cantly different responsibilities, or 
a decision causing a significant 
change in benefits.”** In most cases, 
tangible employment actions are 
documented in the employer’s offi- 
cial records, inflict direct economic 
harm, and are subject to review by 
higher-level supervisors. 
Intangible employment actions 
include verbal remarks, physical 
touchings, and other conduct that 
does not directly affect an 
employee’s status. For intangible 
conduct to be actionable, it must be 


so objectively offensive as to alter the 
“conditions” of the victim’s employment. 
“Conduct that is not severe or perva- 
sive enough to create an objectively 
hostile or abusive work environment — 
an environment that a reasonable per- 
son would find hostile or abusive—is be- 
yond Title VII’s purview.” 


The Court held that even when the 
intangible action does rise to the 
level of an objectively hostile envi- 
ronment, the employer can still 
avoid liability if it can show that it 
took reasonable steps to prevent and 
correct such behavior: 


An employer is subject to vicarious 
liability to a victimized employee for an 
actionable hostile environment created 
by a supervisor with immediate (or suc- 
cessfully higher) authority over the 
employee. When no tangible employ- 
ment action is taken, a defending em- 
ployer may raise an affirmative de- 
fense to liability or damages, subject to 
proof by a preponderance of the evi- 
dence. See Fed. R. Civ. P. 8(c). The de- 
fense comprises two necessary ele- 
ments: (a) that the employer exercise 
reasonable care to prevent and correct 
promptly any sexually harassing be- 
havior and (b) that the plaintiff em- 
ployee unreasonably failed to take ad- 
vantage of any preventive or corrective 
opportunities provided by the employer 
or to avoid harm otherwise. While 
proof that an employer had promul- 
gated an anti-harassment policy with 
complaint procedures is not necessary 
in every instance as a matter of law, 
the need for a stated policy suitable to 
the employment circumstances may 
appropriately be addressed in any case 
when litigating the first element of the 
defense. And while proof that an em- 
ployee failed to fulfill the correspond- 
ing obligation of reasonable care to 
avoid harm is not limited to showing 
any unreasonable failure to use any 
complaint procedure provided by the 
employer, a demonstration of such fail- 
ure normally will suffice to satisfy the 


employer’s burden under the second 
element of the defense. No affirma- 
tive defense is available, however, 
when the supervisor’s harassment cul- 
minates in a tangible employment ac- 
tion, such as a discharge, demotion or 
undesirable reassignment."*! 


As this language indicates, the 
defense is not limited to those in- 
stances when the employee failed to 
use the employer’s complaint proce- 
dure. It also includes instances 
when the employee filed an internal 
grievance and the employer took 
reasonable steps to investigate and 
remedy any harassment, even if the 
steps the employer took were not as 
aggressive as the employee may 
have preferred. Employers are not 
required to conduct perfect investi- 
gations or to take the most stringent 
action possible against alleged ha- 
rassers.*”” In determining whether 
an employer took prompt, remedial 
action, the courts focus on whether 
the employer took action that would 
safeguard against any reoccurrence 


of harassment.* In assessing the 
promptness of an employer’s re- 
sponse, it is important to consider 
the employer’s organization. In large 
corporations and governmental 
agencies where there are various 
lines of command and grievance pro- 
cedures available, a response that 
takes as much as three months may 
well be sufficiently prompt.** 
Although Ellerth and Faragher 
involve sexual harassment claims, 
there is no reason why the Court’s 
rationale should not apply to other 
forms of harassment. Whether an 
employee’s injuries are a result of 
sexual harassment, racial harass- 
ment, or retaliatory harassment, an 
employer’s liability still depends on 
the same principles of agency that 
the Court relied upon in Ellerth and 
Faragher. If an employer can avoid 
liability from intangible acts of 
sexual harassment by adopting and 
enforcing a policy against sexual 
harassment, it should be able to 
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avoid claims of retaliatory harass- 
ment involving intangible injuries by 
adopting and enforcing a policy 
against retaliatory harassment. 

The EEOC adopted this position 
in the enforcement guidance it is- 
sued after Ellerth and Faragher.* The 
commission has determined that the 
vicarious liability rules established 
in those cases “applies to harass- 
ment based on race, color, sex 
(whether or not of a sexual nature), 
religion, national origin, protected 
activity, age or disability.”*° 

Many employers already include 
policies against retaliation within 
their general anti-discrimination 
policies. If, however, the employer’s 
policy does not already make it clear 
that it extends beyond sexual ha- 
rassment, it should be modified to 
make it clear. In light of Ellerth and 
Farragher’s emphasis on preventing 
harassment through internal griev- 
ance procedures, all prudent em- 
ployers should adopt such policies. 

In drafting a harassment preven- 
tion policy, it is important to specify 
who is authorized to accept com- 
plaints on behalf of the employer.” 
“Once an employer has promulgated 
an effective anti-harassment policy 
and disseminated that policy and 
associated procedures to its employ- 
ees, then it is ‘incumbent upon the 
employees to utilize the procedural 
mechanisms established by the com- 
pany specifically to address prob- 
lems and grievances.”** Any com- 
plaint made to the person or persons 
designated by the employer to re- 
ceive complaints immediately puts 
the employer on notice and triggers 
the obligation to promptly investi- 
gate and resolve any wrongdoing 
that is discovered.** Employers who 
already have such policies in place 
should remember to republish them 
on a regular basis, train employees 
how to use the policy, and be sure to 
enforce the policy vigorously, if they 
wish to ensure the defense remains 
available. 

'Simon J. Nadel, Analysis and Per- 
spective, 11 Emp. Discr. 665, 665 (BNA 
Nov. 11, 1998). 

? See, e.g., Brungart v. BellSouth 
Telecomm., 231 F.3d 791 (11th Cir. 2000) 


(even though plaintiff was not eligible 
for leave under the FMLA, she still 


could pursue claim for retaliatory dis- 
charge). 

° See supra note 1. 

4 See, e.g., Arrington v. Cobb County, 
139 F.3d 865, 873 (11th Cir. 1998); see 
also Damon v. Fleming Supermarkets, 
196 F.3d 1354, 1358 (11th Cir. 1999) (di- 
rect evidence is defined as “evidence 
which reflects a discriminatory or re- 
taliatory attitude correlating to the 
discrimination or retaliation com- 
plained of by the employee.”) (Internal 
citations omitted.) 

> Raney v. Vinson Guard Serv., Inc., 
120 F.3d 1192, 1196 (11th Cir. 1997); 
Durley v. APAC, 236 F.3d 651 (11th Cir. 
2000) (applying same test to ADA claim); 
Cash v. Smith, 231 F.3d 1301 (11th Cir. 
2000) (Family and Medical Leave Act); 
Sierminski v. Transouth Financial, 216 
F.3d 945 (11th Cir. 2000) (Florida 
Whistle Blower’s Act); Wolfv. Coca-Cola, 
200 F.3d 1337 (11th Cir. 2000) (Fair 
Labor Standards Act). 

® Raney, 120 F.3d at 1196. 

* Tipton v. Canadian Imperial Bank of 
Commerce, 872 F. 2d 1491, 1495 (11th 
Cir. 1989). 

’ Raney, 120 F.3d at 1996. 

° Meeks, 15 F.3d at 1021. 

‘© For a thorough discussion of proving 
pretext, see Chapman v. AI Transport, 
229 F.3d 1012, 1028-36 (11th Cir. 2000) 
(en banc). 

" Harper v. Blockbuster Entertainment 
Corp., 139 F.3d 1385, 1388 (11th Cir. 
1998), quoting from, Little v. United 
Technologies, Carrier Transicold Div., 
103 F.3d 956, 960 (11th Cir. 1997). In 
Clark County School District v. Breeden, 
121 S. Ct. 1508 (2001), the Supreme 
Court noted that this standard has been 
widely accepted by the circuit courts, but 
held that it was unnecessary to decide 
whether it was correct under the par- 
ticular circumstances of the case. Even 
assuming the standard was correct, the 
Court explained, no reasonable person 
could find that a single incident of sexu- 
ally tinged banter constitutes sexual 
harassment. The plaintiffs complaint 
about the incident therefore did not con- 
stitute protected activity. 

» See, e.g., Walden v. Georgia-Pacific 
Corp., 126 F.3d 506, 524 n. 4 (3d Cir. 1997); 
Barber v. CSX Distribution Serv., 68 F.3d 
694, 701-02 (3d Cir. 1995). For similar 
reasons an employee’s objection to his 
employer's failure to implement an af- 
firmative action plan is not protected 
because Title VII does not require affir- 
mative action. Holden v. Owens-Illinois, 
Inc., 793 F.2d 745 (6th 1986). The courts 
have also cautioned that the employee’s 
actions must not be unduly disruptive. 
Cruz v. Coach Stores, Inc., 202 F.3d 560, 
566 (2d Cir. 2000) (“While the law is clear 
that opposition to a Title VII violation 
need not rise to the level of a formal 
complaint in order to receive statutory 
protection, . . . [s|lapping one’s harasser, 

. . in response to Title VII-barred ha- 
rassment, is not a protected activity.”). 

8 42 U.S.C. §2000e-3(a). 

4 Merritt v. Dillard Paper Co., 120 F.3d 
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1181, 1185-86 (11th Cir. 1997). 

EEOC, 221 F.3d. at 1174. 

'6 Clover, 176 F.3d at 1353. 

Williams v. Bristol-Meyers Squibb 
Co., 85 F.3d 270, 274 (1996). 

'S Doe v. DeKalb County School Dis- 
trict, 145 F.3d 1441, 1453 (11th Cir. 
1998). 

® Williams, 85 F.3d at 274; see also 
Doe, 145 F.3d at 1453; Smart v. Ball 
State University, 89 F.3d 437, 441 (7th 
Cir. 1996). 

20 Doe, 145 F.3d at 1453 n.21. 

21 Td. at 1453 (“Any adversity must be 
material; it is not enough that [the em- 
ployment action] imposes some de 
minimus inconvenience or alteration of 
responsibilities.”). 

* See, e.g., Drake v. Minnesota Bind- 
ing & Manuf. Co., 134 F.3d 878, 886 (7th 
Cir. 1998) (shunning of plaintiff by co- 
workers did not affect the terms and 
conditions of her employment and did 
not constitute a materially adverse em- 
ployment action); Munday v. Waste 
Management, 126 F.3d 239 (4th Cir. 
1997) (yelling at an employee during a 
public meeting, directing other employ- 
ees to ignore her and spy on her, and 
generally refusing to communicate 
with her concerning her employment- 
related complaints was not actionable 
adverse employment action); Landgraf 
v. U.S.I. Film Prod., 968 F. 2d 427, 431 
(5th Cir. 1992), aff'd, 511 U.S. 244 
(1994) (hostility from coworkers and 
anxiety from stolen tools did not con- 
stitute adverse employment actions). 

3 See, e.g., Fielder v. UAL Corp., 218 
F.3d 973 (9th Cir. 2000) (various criti- 
cisms of employee’s competence were 
not adverse employment actions); Kerns 
v. Capital Graphics, 178 F.3d 1011, 1017 
(8th Cir. 1999) (a supervisor’s criticism 
and threat that the complainant would 
be “fired for any subsequent exercise of 
poor judgment” was not enough for an 
adverse employment action); Sanchez 
v. Denver Public Sch., 164 F.3d 527, 533 
(10th Cir. 1998) (oral threats and “age- 
ist” remarks “did not rise to the level of 
a materially adverse employment ac- 
tion”); Benningfield v. City of Houston, 
157 F.3d 369, 376-78 (5th Cir. 1998) 
(criticism of an employee’s performance 
was not an adverse employment action); 
Sweeney v. West, 149 F.3d 550, 556 (7th 
Cir. 1998) (no adverse employment ac- 
tion where plaintiff “was unfairly repri- 
manded for conduct she either did not 
engage in or should not have been re- 
sponsible for”); Nunez v. City of Los An- 
geles, 147 F.3d 867, 874-75 (9th Cir. 1998) 
(“mere threats and harsh words are in- 
sufficient.”); Robinson v. City of Pitts- 
burgh, 120 F.3d 1286, 1301 (3d Cir. 1997) 
(“unsubstantiated oral reprimands’ and 
‘unnecessary derogatory comments” 
did not “rise to the level of [an] ‘adverse 
employment action.”); Montandon v. 
Farmland Indus., Inc., 116 F.3d 355 (8th 
Cir. 1997) (employee’s evaluation “was 
not adverse employment action suffi- 
cient to support Title VII retaliation 
claim, even though it was lower than 
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pre-complaint evaluation because the 
evaluation still rated the employee as 
meeting expectations.”). 

% Mattern v. Eastman Kodak Co., 104 
F.3d 702 (5th Cir. 1997); accord 
Lederberger v. Stangler, 122 F.3d 1142, 
1144 (8th Cir. 1997) (To be actionable 
under Title VII, an adverse employ- 
ment action must “rise to the level of 
an ultimate employment decision.”). 

25 Wideman, 141 F.3d 1453, 1456 (11th 
Cir. 1998). 

27 212 F.3d 571, 588 (11th Cir. 2000) 
(quoting Robinson v. City of Pittsburgh, 
120 F.3d 1286, 1300 (3d Cir. 1997)). 

% Id. at 587-88. 

® 245 F.3d 1232, 1242-1243 (11th Cir. 
2001) 

3° Williams v. Bristol-Myers Squibb Co., 
85 F.3d 270, 274 (7th Cir. 1996); accord 
Montandon v. Farmland Industries, 
Inc., 116 F.3d 355, 359 (8th Cir. 1997) 
(allegedly retaliatory transfer was not 
adverse because it “did not entail a 
change in position, title, salary or any 
other aspect of . . .employment.”); Kocsis 
v. Multi-Care Management, Inc., 97 F.3d 
876, 886 (6th Cir. 1996) (employee’s 
transfer was not adverse because it did 
not entail a loss of pay, duties, or pres- 
tige); Lederberger v. Stangler, 122 F.3d 
1142, 1144 (8th Cir. 1997) (“The clear 
trend of authority is to hold that” a 
purely lateral transfer is not an adverse 
employment action); Crady v. Liberty 
National Bank and Trust Co. of Indiana, 
993 F.2d 132, 136 (7th Cir. 1993) (trans- 
fer from one managerial position to an- 
other with no loss in pay or benefits was 
not an adverse employment action); 
Steiner v. Showboat Operating Co., 25 
F.3d 1459, 1465 n.6 (9th Cir. 1994) 
(where employee “was not demoted or 
put in a worse job or given any additional 
responsibilities” it was questionable 
whether he had suffered an “adverse 
employment action.”). 

31 See Ford v. West, 222 F.3d 767, 779 
(10th Cir. 2000) (plaintiffs transfer to 
another division was a reasonable reme- 
dial response to her allegations of ha- 
rassment); Webb v. Cardiothoracic Sur- 
gery Assoc., 139 F.3d 532, 540 (5th Cir. 
1998) (offer to transfer plaintiff to an- 
other office to ensure that she would 
have no further contact with the alleged 
harasser was a reasonable remedial re- 
sponse); Adler v. Wal-Mart Stores, Inc., 
144 F.3d 664, 676 (10th Cir. 1998) (not- 
ing that courts have generally held that 
“scheduling changes and transfers” are 
reasonable responses to internal dis- 
crimination complaints); Buchanan v. 
Sherrill, 51 F.3d 227, 229 (10th Cir. 
1995) (employer’s offer to transfer the 
plaintiff away from her alleged harasser 
was a reasonable remedial response). 

32 Doe, 145 F.3d at 1452. 

8 Id. at 1454; see also Stewart v. 
Board of Trustees of the Kemper County 
Sch. Dist., 585 F.2d 1285, 1289 (5th Cir. 
1978) (voluntary transfer was not un- 
lawful under Title VII). 

* Td. at 1453 (footnote and citations 


omitted). 

35 See, e.g., Greene v. Lowenstein, 99 F. 
Supp. 2d 1373 (S.D. Fla. 2000) (transfer 
from position as plant manager to spe- 
cial projects manager with no loss in 
pay or benefits was not a materially 
adverse employment action because 
the plaintiff produced no objective evi- 
dence of a loss). 

¥® See, e.g., Gupta v. Florida Bd. of Re- 
gents, 212 F.3d 571, 590 (11th Cir. 2000); 
Farley v. Nationwide Mut. Ins. Co., 197 
F.3d 1322, 1337 (11th Cir. 1999). It is 
important to distinguish between the 
establishment of a causal connection 
sufficient to support a prima facie case 
and the plaintiffs ultimate burden of 
proving that the adverse action was ac- 
tually a result of retaliation. While “[a]t 
first glance, the ultimate issue in an 
unlawful retaliation case—whether the 
defendant discriminated against the 
plaintiff because the plaintiff engaged in 
conduct protected by Title VII—seems 
identical to the third element of the 
plaintiffs prima facie case—whether a 
causal link exists between the adverse 
employment action and the protected 
activity . . . the standards of proof of 
these questions differ significantly. The 
ultimate determination in an unlawful 
retaliation case is whether the conduct 
protected by Title VII was a ‘but for’ 
cause of the adverse employment deci- 
sion.... The standard for establishing 
the ‘causal link’ element of the plaintiffs 
prima facie case is much less stringent.” 
Long v. Eastfield College, 88 F.3d 300, 
310 (5th Cir. 1996); accord Sherrod v. 
American Airlines, Inc., 132 F.3d 1112, 
1123 n.6 (5th Cir. 1998). 

37 Brungart v. Bell South Telecommun., 
231 F.3d 791, 799 (11th Cir. 2000); see 
also Strickland v. Water Works & Sewer 
Bd. of Birmingham, 239 F.3d 1199, 1208 
(11th Cir. 2001) (quoting Brungart and 
applying this principle in an FMLA re- 
taliation case). 

38 121 S. Ct. 1508, 1511 (2001), citing 
Richmond v. ONEOK, Inc., 120 F.3d 
205, 210 (10th Cir. 1997) and Hughes v. 
Derwinski, 967 F.2d 1168, 1174-75 (7th 
Cir. 1992). 

39 Ellerth, 118 S. Ct. at 2268-69. The 
Court also offered some guidance for 
determining when a transfer constitutes 
a tangible employment action. The re- 
assignment must be “undesirable” and 
involve “significantly different respon- 
sibilities.” Jd. The court cited with ap- 
proval such cases as Crady v. Liberty 
National Bank and Trust Co. of Indiana, 
993 F.2d 132, 136 (7th Cir. 1993), in 
which the court held that a transfer from 
one managerial position to another with 
no loss in pay or benefits was not an 
adverse employment action, and Kocsis 
v. Multi-Care Management, Inc., 97 F.3d 
876, 887 (6th Cir. 1996), in which the 
court held that a demotion without a 
change in pay, benefits, duties, or sta- 
tus was not a materially adverse em- 
ployment action. 

® Oncale v. Sundown Offshore Serv., 
523 U.S. 75, 81 (1998) (quoting Haris v. 


Forklift Sys., 510 U.S. 17, 21 (1993)). 

“| Ellerth, 118 S. Ct. at 2270; see also 
Faragher, 118 S. Ct. at 2293. 

® See, e.g., Brown v. Perry, 184 F.3d 388 
(4th Cir. 1999) (“[T]he law requires rea- 
sonableness, not perfection.”); Knabe v. 
Boury Corp., 114 F.3d 407, 414 (3d Cir. 
1997) (even when the employer’s inves- 
tigation is flawed, it cannot be held li- 
able if it took “corrective action reason- 
ably likely to prevent the offending 
conduct from reoccurring.”). 

® See Nash v. Electro-Space Sys., 9 F.3d 
401 (5th Cir. 1993) (employer could not 
be held liable for sexually hostile envi- 
ronment where, after its investigation 
was unable to corroborate the plaintiff’s 
allegations, it transferred the plaintiff 
to another location where she no longer 
had to deal with the harasser); Saxton 
v. AT&T, 10 F.3d 526 (7th Cir. 1993) 
(employer’s internal grievance proce- 
dure was effective, notwithstanding an 
investigator’s conclusion that the evi- 
dence of sexual harassment was incon- 
clusive); Dudley v. Metro-Dade County, 
989 F. Supp. 1192 (S.D. Fla. 1997) (“De- 
termination of whether an employer 
took prompt remedial action depends 
on whether the action prevented any 
further reoccurrence of harassment, 
not whether it meets all of the plaintiff's 
needs.”). 

44 See Waymire v. Harris County, 86 
F.3d 424 (5th Cir. 1996); Dornhecker v. 
Malibu Grand Prix Corp., 828 F.2d 307, 
309 (5th Cir. 1987). 

FEOC Enforcement Guidance: Vi- 
carious Liability for Unlawful Harass- 
ment by Supervisors (1999). 

46 Td. at $1] (emphasis added). 

47 Madray v. Publix Supermarkets, 208 
F.3d 1290, 1300 (11th Cir. 2000) (quot- 
ing Farley v. American Cast Iron Pipe, 
115 F.3d 1548, 1554 (11th Cir. 1997)); 
accord Coates v. Sundor Brands, 164 
F.3d 1361 (11th Cir. 1999). 

49 Breda v. Wolf Camera Video, 222 
F.3d 886, 889 (11th Cir. 2000). 
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Contingent Fees for 
Expert Witnesses 
Eminent Domain 


Competency or Credibility? 


by Henry M. Brown 


minent domain trials are generally expert-wit- 
ness intensive. Due to the nature of “valuation” 
evidence,' the jury is usually wholly dependent 
upon expert guidance.” 

Florida law safeguards an owner’s full compensation 
by requiring condemning authorities to reimburse the 
owner’s attorney and expert witness fees. An owner’s 
attorney is reimbursed based on a percentage of the ben- 
efit obtained for the property owner.’ All reasonable ex- 
pert witness fees incurred by the owner are reimbursed 
by the condemning authority unless the owner unrea- 
sonably rejected an offer of judgment.* 

A recent legislative study concludes that “Florida law 
provides incentives for landowners to litigate, and re- 
sults in Florida paying more in landowner right-of-way 
costs than any other state.”° Because the condemning 
authority reimburses all reasonable attorney fees, ap- 
praiser fees, and technical expert fees, “there is no fi- 
nancial risk for landowners to hire expensive advisors 
and no incentive for them to negotiate a settlement with 
the . . . [condemning authority].”° Under contingent fee 
agreements with attorneys, real property and business 
appraisals are sometimes prepared on “the higher and 
more deceptive I make it, the higher the owner’s attor- 
ney and I may be paid” basis. 

This article discusses the practice of condemnation 
attorneys hiring experts on a contingent fee basis and 
the contractual shifting of the cost reimbursement sanc- 
tion of the offer of judgment from the owner to the expert 
witnesses. This article proposes the enactment of legis- 
lation which would prohibit the courts from awarding 
fees to compensate contingent fee experts and authorize 
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the court to disqualify contingent fee expert witnesses 
from testifying.’ 


Reimbursement of Attorney and 
Expert Fees in Eminent Domain 

The theory and purpose of the full compensation clause 
of the Constitution is to guarantee that owners of prop- 
erty acquired shall be made whole so far as possible and 
practicable.* An owner’s attorney and expert fees are 
appropriately reimbursed by the condemning authority 
because condemnation is a forced sale of the property, 
and requiring owners to pay fees would diminish the full 
compensation guaranteed by the Constitution.’ 

The one-way imposition of attorney and expert fees pro- 
vides incentives for the owner to litigate the value of prop- 
erty acquired through condemnation." The significance 
of the one-way imposition of fees is recognized in the fact 
that the reverse is not true. In an eminent domain ac- 
tion, an owner who is reasonable is always reimbursed 
and no owner, including an unreasonable owner, is ever 
responsible for the condemning authority’s fees." 


Statutory Sanctions on 
the Unreasonable Owner 

Two procedural mechanisms are available to condemn- 
ing authorities to control unnecessary expert fees and 
discourage the pursuit of meritless claims. 

First, a supplemental cost hearing under F.S. 
§73.091(1) can limit cost reimbursements to “all reason- 
able costs incurred in the defense of the proceedings.” In 
Boulis v. Florida Department of Transportation, 733 So. 
2d 959, 960 (Fla. 1999), the owner employed experts and 
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actually paid the experts’ monthly 
invoices while the case was pending. 
At a cost hearing, the owner sought 
a reimbursement of $35,308 in ex- 
pert fees. The court found that 
$16,200 was reasonable and neces- 
sary in defense of the proceeding. 
Thus, the owner was out of pocket 
the sum of $19,108, because the 
owner had not been reasonable in 
incurring expert fees limited to the 
defense of the proceeding. A finding 
that an owner has not been reason- 
able can have a significant impact 
on reimbursable costs paid to an 
owner when the owner actually pays 
expert fees or is contractually liable 
to the experts for fees. However, this 
owner-specific responsibility is 
avoided when an owner’s attorney 
contracts with the expert where the 
owner is not a party to the contract, 
pays no expert invoices, incurs no 
contractual liability for fees and the 
expert determines the scope of ser- 
vices, rates, and number of hours to 
be worked. 

Second, the offer of judgment stat- 


ute can cut off expert fee reimburse- 
ments if it turns out that an owner 
has unreasonably rejected the con- 
demning authority’s offer of judg- 
ment. However, this sanction, which 
generally results from an owner’s 
pursuit of meritless litigation, can 
be avoided if counsel for the 
condemnee contracts with experts to 
limit the expert’s compensation to 
the amount awarded by the court at 
the end of the case. 


Offer of Judgment Statute 
The offer of judgment is the only 
procedural mechanism available to 
the condemning authority to dis- 
courage the pursuit of a meritless 
claim."* The sanction of the offer of 
judgment statute, which requires 
unreasonable owners to pay some 
portion of their own expert fees, is 
imposed only on owners who have 
unreasonably rejected settlement 
offers. The purpose of the statutory 
sanction is to bring home to the 
owner his or her personal responsi- 
bility to act reasonably.'* Under the 
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offer of judgment statute, if the 
owner rejects the condemning 
authority’s offer of judgment and the 
amount of the final judgment is less 
than the offer of judgment, then the 
court is prohibited from reimburs- 
ing the owner for expert fees that 
are incurred subsequent to the date 
of rejection. The sanction of the 
offer of judgment requires that the 
owner pay some portion of his own 
expert fees only if a reasonable 
settlement offer has been rejected.’ 


Contingent Fee 
Expert Agreements 

The contractual avoidance of the 
owner’s responsibility to incur only 
reasonable expert fees and the cir- 
cumvention of the sanction of the 
offer of judgment statute is accom- 
plished through oral or written 
agreements that limit expert fees to 
whatever amount the court awards 
at the conclusion of the case. 

Attorneys engaging in this prac- 
tice agree with the owner to limit 
their fees to the statutory benefit’® 
and then hire experts who will con- 
tract solely with the attorney and 
limit expert fees to the amount ulti- 
mately negotiated with the con- 
demning authority or awarded by 
the court at a cost hearing. The 
condemnee pays no expert invoice 
for expert fees, does not negotiate 
the scope of the expert’s services or 
the expert’s hourly rates, and per- 
sonally executes no expert witness 
contracts. 


Condition of Contingency 
The contingency is that payment 
of the expert’s hourly fees subse- 
quent to the expiration of the offer 
of judgment depends on a jury ver- 
dict that exceeds the amount of the 
offer of judgment. In other words, 
the expert will only look for payment 
for his time and services dependent 
upon what he swears to be his unbi- 
ased opinion of value. Litigation risk 
for payment of expert fees is shifted 
from the owner to the expert wit- 
ness. The contingent fee expert is in 
possession of the condemning 
authority’s order of take appraisal 
report prior to preparing his own 
opinion of value. The expert knows 
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how high he needs to appraise the 
property and that the payment of his 
own fees are at risk if his opinion of 
value fails to be high enough." 

After the jury renders a verdict, 
if the condemnee is to be statutorily 
sanctioned (for having unreasonably 
rejected a fair settlement offer made 
earlier), then the expert witnesses 
under the contingent fee contracts 
must bear the financial burden of 
the sanction, and not the unreason- 
able owner. All litigation risk for 
expert fees created by the offer of 
judgment statute is shifted by con- 
tract to the expert witnesses in an 
effort to ensure that the owner has 
no contractual liability ever for fees. 
Under agreements that limit an 
expert’s compensation to the 
amount awarded by the court at the 
end of the case, the owner-specific 
sanction of the offer of judgment 
statute is circumvented; the owner 
is insulated from all liability for at- 
torney and expert witness fees; the 
expert witnesses obtain a monetary 
interest in the case; and litigation 
without risk to the attorney and 
owner is accomplished. 


Avoidance of Owner’s 
Obligation to Incur Only 
Reasonable Expert Fees 

F.S. §73.091(1) limits the 
condemnee’s expert fee reimburse- 
ments to those fees reasonably in- 
curred in the defense of the proceed- 
ing. However, under oral or written 
contingent fee contracts that limit 
the expert’s compensation to the 
court award, the condemnee pays no 
expert fees and incurs no contrac- 
tual liability for expert fees. The 
owner has no interest or incentive 
of any nature to limit expert ser- 
vices, fee rates, or the number of 
hours worked to those fees that are 
reasonable and necessary in the de- 
fense of the proceedings. Any limi- 
tation of expert fees because of 
owner unreasonableness (as oc- 
curred in Boulis) is avoided because 
the owner will ultimately pay no 
expert fees and will incur no contrac- 
tual liability for expert fees. 

Under nonpercentage contingent 
fee contracts,'* the expert witness 


who performs the valuation analy- 
sis also determines the type of ser- 
vices to be performed, the number 
of hours to be worked, and the rates 
to be charged. A service profit chain 
is established where the expert’s 
profits are directly related to the 
services, number of hours, and rates 
that the expert has determined. The 
expert’s incentive is to perform as 
much work as possible at the high- 
est possible rates to offset any pos- 
sible reduction in compensable ex- 
pert fees at the cost hearing. 

The expert should be accountable 
to the condemnee at the time of 
performing services. However, un- 
der the contingent fee agreements, 
the expert is accountable to no one. 
Even at the automotive repair cen- 
ter, the customer presenting a 
$10.99 oil change coupon is ulti- 
mately provided a cost estimate and 
scope of proposed services before 
deciding whether the tires, battery, 
and engine will be replaced as de- 
termined by the repair center’s free 
maintenance inspection. 

At a cost hearing, the condemnee 
has already received full compensa- 
tion and has no interest in the 
amount of the award because the 
condemnee has no contractual obli- 
gation to pay any expert’s fees. The 
expert presents invoices for work 
that has already been performed. 
The court is presented with an ex- 
pert who has been paid nothing and 
an owner who has no obligation to 
any expert ever. 


Violations of Public Policy 
Several ethical codes and statutes 
reflect public policy concerns as to 
contingent fee agreements for expert 
witnesses. Courts rely on these 
codes of ethics and statutes to iden- 
tify the public policy applicable to 
expert witness contingent fee agree- 
ments. The American Medical Asso- 
ciation code of ethics formed the vio- 
lation of public policy basis to 
invalidate an expert witness contin- 
gent fee agreement in Tennessee.’ 
A Pennsylvania court invalidated an 
eminent domain contingent fee ex- 
pert contract after determining that 
it was prohibited by the code of eth- 
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ics of the Society of Real Estate Ap- 
praisers.”’ A statute which made it 
a misdemeanor for an expert wit- 
ness to testify on a contingent fee 
basis in a medical malpractice ac- 
tion demonstrates the public’s rejec- 
tion of contingent fee agreements for 
expert witnesses in Michigan.”! In 
each case, the contracts were invali- 
dated and quantum meruit was de- 
nied the expert witnesses because 
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the aid of the court could not be 
given to encourage unprofessional 
conduct infringing on the integrity 
of judicial proceedings.” 

Several Florida statutes adopt 
codes of ethics which prohibit an 
expert from accepting work for 
which the expert’s fee is contingent 
on the outcome of the case.** These 
codes of ethics establish a clear 
public policy against contingent 
fee agreements for experts in 
Florida. 


Violations of the Rules 
Regulating The Florida Bar 

A lawyer may not enter into a con- 
tingent fee agreement with an ex- 
pert witness.** Rule 4-3.4(b) of the 
Rules Regulating The Florida Bar 
provides that a lawyer may pay an 
expert witness a reasonable 
noncontingent fee for professional 
services. In Opinion 98-1, The 
Florida Bar Ethics Committee 
found that it was unethical for an 
attorney to enter into a contingent 
fee agreement with a medical-legal 
consulting service even if the fee for 
the testifying witness selected by 
the consulting service was not con- 
tingent.”° 

The contingent expert fee agree- 
ment also serves to improperly shift 
the sanction of the offer of judgment 
statute from the owner to the ex- 
perts. By virtue of the contingent fee 
agreements with the experts, own- 
ers avoid any possibility of sanc- 
tions for unreasonably rejecting an 
offer of judgment.” All litigation risk 
for expert fee payments caused by 
an owner's rejection of reasonable 
settlement offers has been contrac- 
tually shifted to the experts. This is 
contrary to public policy and the 
clear intent of the legislature in 
adopting the offer of judgment stat- 
ute. In Opinion 96-3, The Florida Bar 
Professional Ethics Committee held 
that an attorney may not ethically 
agree to pay fees and costs assessed 
to a client pursuant to an offer of 
judgment statute because the agree- 
ment impermissibly shifts the bur- 
den of the statute, thereby defeat- 
ing the purpose of the statute, and 
the agreement would be prejudicial 


to the administration of justice.”’ 


Competence or Credibility 

Even though the Rules Regulat- 
ing The Florida Bar and the codes 
of ethics of eminent domain experts 
prohibit the employment of experts 
on a contingent fee basis** and the 
case law on contract enforcement 
finds contingent fee expert agree- 
ments unenforceable as violating 
public policy,” it does not necessar- 
ily follow that professional miscon- 
duct would render an expert witness 
incompetent to testify. This is be- 
cause the Rules Regulating The 
Florida Bar and expert witness 
codes of ethics do not control the 
rules of evidence, but only set forth 
strictures on attorney and expert 
witness conduct. 

Florida’s Evidence Code provides 
that every person is competent to be 
a witness, except as provided by 
statute.*° The testimony of inter- 
ested persons is precluded only un- 
der §90.602 as to oral communica- 
tions between the interested person 
and persons who are deceased or 
mentally incompetent. Under 
§90.602, a witness fee to be awarded 
by the court contingent upon a fa- 
vorable final judgment is a contin- 
gent fee that provides the witness 
with an interest in the case. Secu- 
rity Trust v. Grant, 155 So. 2d 805 
(Fla. 3d DCA 1963). In Security 
Trust, the contingent fee witness 
was found not competent to testify 
while under the contingent fee ar- 
rangement.” 

Thus, absent a specific statutory 
enactment, it appears that the is- 
sue of expert witness contingent fee 
compensation in eminent domain 
would go to the jury to determine the 
credibility of the expert’s testimony. 
No reported Florida cases (other 
than Security Trust) appear to ad- 
dress whether an expert may actu- 
ally be disqualified from testifying 
because his employment agreement 
is contrary to public policy. Few 
cases outside Florida have ad- 
dressed the matter. 

In the case of In re Mushroom 
Transp. Co. Inc., 70 B.R. 416, 418 
(Bankr. E.D. Pa. 1987), the federal 
bankruptcy court precluded an ex- 
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pert witness employed under a con- 
tingent fee agreement from testify- 
ing unless the method of compensa- 
tion was altered. The Mushroom 
court also determined that those 
opinions the expert formulated while 
under the contingent fee agreement 
would be subject to cross-examina- 
tion as to bias. In Gediman v. Sears, 
Roebuck & Co., 484 F. Supp. 1244, 
1248 (D. Mass. 1980), the court 
stated that it would have excluded 
expert appraisal testimony on valu- 
ation had it initially appeared that 
the witness had been compensated 
for his appraisal on a contingent fee 
basis. The court gave a special 
charge to the jury stating that the 
expert was qualified but whether he 
is impartial is another matter. The 
court advised the jury that the ex- 
pert was hired to give an opinion on 
the basis that the higher his opin- 
ion, the more he would be paid.** The 
court stated, “An agreement to give 
an opinion on a contingent basis, 
particularly on an arithmetic scale, 
attacks the very core of expert testi- 
mony.”** 

In a contract enforcement action, 
a Michigan court found a contingent 
fee expert agreement invalid stat- 
ing, “[t]he plaintiffs interest in the 
amount of the damages furnished a 
powerful motive for exaggeration, 
suppression, and misrepresenta- 
tion, a temptation to swell the dam- 
ages so likely to color his testimony 
as to be inimical to the pure admin- 
istration of justice, and therefore 
invalid.”** The court described the 
contract as imperiling the funda- 
mental truth-seeking mission of our 
court system.” 

Whether a Florida court, absent 
statutory authority, could invoke 
the court’s inherent powers to ad- 
minister justice and thereby dis- 
qualify contingent fee expert wit- 
nesses presents a question of first 
impression in Florida. 


Recent Eminent 
Domain Cases 

In several eminent domain cases, 
expert witnesses had been hired by 
attorneys with the expert’s compen- 
sation limited to the court award at 
the conclusion of the case.** Orders 


| 
| 
H 
4 
{ 
| 
| 
} 
| 


in limine denied the motions to dis- 
qualify, finding that the contingent 
fee contracts between the attorneys 
and the expert witnesses went to 
credibility to be addressed on cross- 
examination.*’ 

As predicted in the cases on the 
enforcement of contingent fee con- 
tracts for expert witnesses,** the 
contingent fee expert’s incentive to 
manufacture an artificially high 
valuation was present.*® The ap- 
praisal reports were based on prac- 
tices including selective comparable 
sales, size regression among compa- 
rable sales, and inconsistent valua- 
tion approaches in the before and 
after to achieve manufactured dam- 
ages.*° These practices are described 
by appraisal ethics commentators as 
being the favorite techniques of the 
biased and unethical appraiser.*! 

In one case, the contingent fee 
appraiser admitted before the jury 
that his compensation was, in part, 
contingent on the jury’s verdict.” 
Additionally, the appraiser admit- 
ted that his contract violated the 
ethics provisions of the Uniform 
Standards of Professional Appraisal 
Practice which are applicable to real 
property appraisers and adopted by 
Florida statute.*® Following these 
admissions, cross-examination on 
the myriad appraisal techniques of 
the biased and unethical appraiser 
followed.‘ The jury rendered a ver- 
dict favorable to the condemning 
authority.*° However, one must 
question whether the testimony of 


contingent fee expert witnesses and 
the resulting cross-examination so 
imperils the administration of jus- 
tice that the witnesses should sim- 
ply be disqualified. The employment 
and testimony of contingent fee ex- 
pert witnesses appears to convert 
the administration of justice into an 
administration of jackpot justice; it 
imperils the fundamental truth- 
seeking mission of our court system. 


Compensating 
Contingent Fee Experts 

Section 73.091(1) provides that the 
condemning authority shall pay all 
reasonable costs incurred in defense 
of the proceeding. Under contingent 
expert fee agreements, the property 
owner has no interest in the amount 
of the expert fee award; the expert 
witnesses are the only persons inter- 
ested at the cost hearing. The aid of 
the court in the form of a court order 
awarding expert fees would be the 
final act securing the contingent fees 
to the expert witness. 

At the supplemental cost hearing, 
the condemnee has no interest in the 
amount of the expert’s fees. The 
owner has already received full com- 
pensation and cannot be financially 
impacted by the denial of an expert 
fee award or the amount of any 
award. Query, whether a court may 
enter an order in aid of compensat- 
ing and rewarding an expert witness 
who has testified under an employ- 
ment contract that violates public 
policy. 


Proposed Statutes 

The legislature did not foresee the 
testimony of contingent fee expert 
witnesses in eminent domain. Fur- 
ther, the sanction of the offer of judg- 
ment statute contemplates that the 
condemnee would be liable for some 
fees if the condemnee rejected a rea- 
sonable settlement offer. The legis- 
lature did not anticipate the contrac- 
tual ingenuity of condemnation 
attorneys and experts seeking to 
avoid the limitation of reasonable- 
ness as to fees incurred and the 
sanction of the offer of judgment 
statute. The expert witness contin- 
gent fee prohibition in the Rules 
Regulating The Florida Bar should 
be incorporated into Florida’s Evi- 
dence Code. 

Proposed statutes may state: 
90.707 Exclusion of expert testimony 

(1) An expert shall not testify if the 
expert has been employed on a contin- 
gent fee basis. 

(2) An expert testifies on a contingent 
fee basis when the expert’s compensa- 
tion depends in whole or part upon the 
occurrence of a favorable final judgment, 
the amount of any jury verdict or court 
award, an opinion of value in a prede- 
termined amount, or the attainment of 
a stipulated result. 


90.142 Witnesses; pay. 

(4) In any action where expert wit- 
ness fees are awarded, no expert witness 
fees shall be awarded by the court where 
an expert has been employed in whole 
or part on a contingent fee basis by an 
attorney or a party to any action. 


* 


73.091 Costs of the proceedings. 
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(6) Any fee agreements between 
the condemnee and any expert witness 
shall be in writing. An agreement that 
defers the payment of expert fees un- 
til the entry of final judgment is not a 
contingent fee expert witness agree- 
ment as a result of the deferral. The 
court must reduce the amount of ex- 
pert fees to be paid by the defendant to 
each expert by the amount of any ex- 
pert fees awarded by the court. The 
court must set off from the amount 
awarded in the final judgment the ex- 
pert fees incurred by the defendant 
after the date an offer of judgment 
was rejected by the defendant. The 
amount set off shall be paid to the 
expert witness. 


The proposed statutes will ensure 
that expert witnesses employed on 
a contingent fee basis do not testify 
and are not compensated for violat- 
ing public policy. Owners of property 
will be encouraged to negotiate rea- 
sonable fees and limit fees to those 
necessary in defense of the proceed- 
ing. Owners of property taken in 
eminent domain may defer the pay- 
ment of expert fees until the conclu- 
sion of the case, and experts who 
provide impartial and unbiased 
opinions of value are assured of pay- 
ment either from the condemning 
authority or the owner’s condemna- 
tion award if the owner has been 
sanctioned for the unreasonable rejec- 
tion of an offer of judgment. As to the 
experts, delayed payment is a trade- 
off for the assurance of payment. 

Under the proposed statutes, an 
owner’s full compensation is safe- 
guarded, an expert is assured pay- 
ment for work performed in render- 
ing unbiased opinions of value, an 
administration of justice results, 
and the unethical practices of hir- 
ing experts on a contingent fee ba- 
sis and the shifting of the sanctions 
of reasonableness and rejection of 
fair settlement offers is no longer 
rewarded. 


Conclusion 

It is appropriate for the Florida 
Legislature to incorporate within 
the body of evidentiary and compen- 
sation rules the current disciplinary 
norms proscribing the testimony of 
contingent fee expert witnesses 
while safeguarding an owner’s full 
compensation in eminent domain 
matters. U 


1 Fria. Stat. §73.071(3) (the jury de- 
termines the value of the property 
acquired); Porter v. Columbia County, 
75 So. 2d 699, 700 (Fla. 1954) (a wit- 
ness who is not an appraiser or real 
estate expert and failing to show 
qualifications may not express an 
opinion as to the value or damage to 
property); City of Orlando v. Cone, 
615 So. 2d 793 (Fla. 5th D.C.A. 1993) 
(an owner who does not qualify as an 
expert may testify to the value of 
property because it is assumed that 
the owner is familiar enough with 
property in the neighborhood to 
know its worth). 

2 The jury must be guided by the 
greater weight of the evidence in de- 
termining the value of the property ac- 
quired. Department of Transportation 
v. Duplissey, 751 So. 2d 117, 119 (Fla. 
5th D.C.A. 2000). 

3 Fra. Stat. §73.092(1). 

4 Fra. Stat. §§73.032(5), 73.091(1). 

5 Justification Review Right-of-Way 
Acquisition Program, Florida Depart- 
ment of Transportation, Report 99-02, 
August 1999, Office of Program Policy 
Analysis and Government Accountabil- 
ity, An Office of the Florida Legisla- 
ture, at p. iii. 

7 Presently, witnesses interested in the 
outcome of a case are disqualified only 
under Star. §90.602. 

8 Dade County v. Brigham, 47 So. 2d 
602, 604 (Fla. 1950). 

rad. 

0 Justification Review Right-of-Way 
Acquisition Program, supra note 5. 

1 Fria. Stat. §73.091(1); Brigham, 47 
So. 2d at 604. 

2 Crigler v. State, Department of 
Transportation, 535 So. 2d 329, 331 (Fla. 
1st D.C.A. 1988). 

13 Id. 

14 Bra. Stat. §73.032(5). 

15 Fa. Stat. §73.032(5); Crigler, 535 So. 
2d at 331. 

16 Stat. §73.092(1) . 

17 Stat. §73.032(5). 

18 A contingent fee is one whose pay- 
ment depends on winning and collect- 
ing. Seminole County v. Delco Oil, Inc., 
669 So. 2d 1162, 1167 (Fla. 5th D.C.A. 
1996). The mathematical process for 
computation (percentage or 
nonpercentage) is of no importance. 

18 Swafford v. Harris, 967 S.W.2d 319, 
322 (Tenn. 1998). 

20 Belfonte v. Miller, 243 A. 2d 150, 154 
(Penn. 1968). 

21 Dupree v. Malpractice Research, Inc., 
445 N.W.2d 498 (Mich. App. 1989). 

22 Supra notes 19, 20, and 21. 

23 Fia. Stat. §473.319 (public account- 
ing); Star. §475.624(17) (real estate 
appraisal); FLa. Star. §475.682 (adopt- 
ing the Uniform Standards of Profes- 
sional Appraisal Practice, Ethics Rule 
“Conduct and Management, The Ap- 
praisal Foundation.”) 

*4 Rule 4-3.4(b), Rules Regulating The 
Florida Bar. 

* Advisory Opinion 98-1, Florida Bar 
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Professional Ethics Opinion (March 27, 

1998). 

Stat. §73.032(5). 

27 Advisory Opinion 96-3, Florida Bar 
Professional Ethics Opinion (February 
15, 1997). 

28 Supra notes 23 and 24. 

29 Supra notes 19, 20 and 21. 

30 Fra. Stat. §90.601. 

31 Security Trust, 155 So. 2d at 809. 

82 Gediman, 484 F. Supp. 1244. 

34 Dupree, 445 N.W.2d at 500. 

36 Seminole County v. Radosevich, Case 
No. 99-CA-1558-13-E (18th Jud. Cir. 
1999); Seminole County v. Grace Prop- 
erties, Case No. 96-CA-1621-13 (18th 
Jud. Cir. 1996). 

id. 

38 See supra notes 19, 20, and 21. 

3° See supra note 37. 

4. J.D.Eaton, MAI, Estate VALu- 
ATION IN LITIGATION, APPRAISAL INSTITUTE 
(2d Ed. 1995) at p. 88; Max J. Derbes, 
Jr., SR/WA, MAI, Ethics In The Ap- 
praisal Profession, RicHt-oFr-Way 23-28 
(March/April 1996) 

#2 Radosevich, Case No. 99-CA-1558- 
13-E. 

43 See supra note 37; Star. 
§472.682. 

44 Radosevich, Case No. 99-CA-1558- 
13-E. 

46 See supra notes 19, 20, and 21. In 
each of the cited contract enforcement 
cases, the expert contingent fee agree- 
ments were unenforceable because the 
agreements violated public policy. Also, 
quantum meruit was denied because the 
aid of the court was not available to one 
who has violated public policy. In the 
context of a void contract for legal fees, 
a disgorgement of legal fees paid was or- 
dered based on the principle that courts 
have an affirmative duty to avoid allow- 
ing a party who violates public policy 
from receiving any substantial benefits 
form his or her wrongdoing. Vista De- 
signs, Inc. v. Silverman, 774 So. 2d 884 
(Fla. 4th D.C.A. 2001). 
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Labor and Employment Law 


11th Circuit Clarifies 
Burden in Failure-to-Promote Cases 


by Gregory A. Hearing and Michael B. Stein 


n September 13, 2000, 

in ' 1e case of Lee v. GTE 

Florida, Inc., 226 F.3d 

1249 (11th Cir. 2000), 

cert. denied, 121 S. Ct. 1486 (2001), 
the 11th Circuit addressed and 
clarified the burden of proof in fail- 
ure-to-promote cases. The court af- 
firmed that an employer has the 
right to determine which of its em- 
ployees are the most qualified for 
promotions. In short, the court ac- 
knowledged that employers have 
the right to exercise their own busi- 
ness judgment. Specifically, the 
court held that a plaintiffs show- 
ing that a less qualified employee 
was promoted over the plaintiff will 
not satisfy the requirements of es- 
tablishing pretextual motive. In a 
failure-to-promote case, the court 
will require a high level of proof 
showing that a plaintiff is “substan- 
tially more qualified” or “clearly 
more qualified” in order to estab- 
lish pretext. The disparity between 
the qualifications of the employees 
considered for promotion must be so 
great that the disparity would be 
obvious to every member of a jury. 
Plaintiff Lee was hired by GTE 
in 1970 and started as a telephone 
operator in Tampa. Lee was even- 
tually promoted to the position of 
senior engineer in GTE’s real estate 
department. Her position was elimi- 
nated on November 6, 1994, as a 
result of a reduction in force and a 
reorganization of GTE’s real estate 
department. Lee and the six other 
employees in the organization hold- 
ing the same position were allowed 
to apply for new positions that were 
created as a result of the reorgani- 


Courts acknowledge 
that employers may 
exercise business 
judgment and will 
not second-guess 
them unless the 
business judgment 
is obviously flawed 
and/or contrived. 


zation. One of the new positions cre- 
ated was manager-real estate ser- 
vices. Lee applied for this position. 

Eligible employees for the man- 
ager-real estate services position 
could fill out a questionnaire ad- 
dressing their experience and quali- 
fications. On the questionnaire, the 
qualifications were listed in de- 
scending order of importance as fol- 
lows: 1) managerial experience; 2) 
strategic planning experience; 3) a 
bachelor’s degree in business or en- 
gineering; and 4) commercial real 
estate experience. Lee claimed to 
meet all of the qualifications for the 
position. Lee was not chosen for the 
position. Instead, GTE selected an 
applicant who had a strong mana- 
gerial background, significant expe- 
rience in strategic planning, and a 
bachelor’s degree in engineering, in 


addition to other training. While 
Lee had more experience in com- 
mercial real estate than the suc- 
cessful applicant, her qualifications 
in the other areas were lacking. For 
instance, Lee had never served as a 
manager, was not as qualified with 
regard to strategic planning, and 
only attained a high school degree. 

After learning she would not be 
selected to the new position, Lee 
complained to GTE’s employee re- 
lations department. GTE com- 
menced an investigation which de- 
termined that there was no 
discrimination in the selection pro- 
cess. As part of the investigatory 
process, the selecting manager 
drafted a letter stating why the suc- 
cessful applicant was selected over 
Lee. The selecting manager stated 
that he felt Lee’s background, edu- 
cation, and experience were not as 
strong as those of the selected ap- 
plicant. 

In 1995, Lee sued GTE claiming 
that her failure to be promoted was 
the result of sex and age discrimi- 
nation. A four-day trial was held in 
1997. The jury found for GTE on the 
age-discrimination claim, but found 
for Lee with regard to her sex-dis- 
crimination claim and rendered a 
verdict of $462,000. The trial judge 
denied GTE’s Rule 50 motion. GTE 
then appealed to the 11th Circuit 
Court of Appeals. On September 13, 
2000, the 11th Circuit reversed the 
jury’s verdict and directed the lower 
court to enter judgment for GTE. 

The 11th Circuit held that a 
plaintiff alleging discriminatory 
failure to promote must prove a sub- 
stantial difference between the 
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qualifications of the candidates ap- 
plying for promotion in order to raise 
an inference of pretext sufficient to 
put the issue to a jury. The court 
stated that a plaintiff must show not 
only that a less-qualified candidate 
was selected, but also that the se- 
lection was based on the candidate’s 
sex. A plaintiff will not satisfy its 
burden by showing that the em- 
ployer made a mistake in selecting 
a less-qualified candidate. The 11th 
Circuit referred to other circuits 
which had previously clarified a 
plaintiffs burden of showing pretext 
in failure-to-promote cases. The 
court cited with approval the Fifth 
Circuit’s opinion that a showing of 
disparities in qualification is not 
sufficient to show pretext unless the 
“disparities are so apparent as vir- 
tually to jump off the page and slap 
you in the face,” meaning that no 
reasonable person would have cho- 
sen the candidate selected.' 

The Lee court also looked to a 10th 
Circuit opinion articulating a simi- 
lar evidentiary burden: 

[Aln employee’s own opinions about his 
... qualifications [do not] give rise to a 
material factual dispute .... When two 
candidates are equally qualified in that 
they both possess the objective qualifi- 
cations for the position and neither is 
better qualified, it is within the 
employer's discretion to choose among 


them so long as the decision is not based 
on unlawful criteria.” 


The court held that Lee failed to 
provide evidence showing that she 
was “clearly more qualified” or “sub- 
stantially more qualified” than the 
successful applicant such that “a 
reasonable juror could infer dis- 
crimination from the comparison.” 
Lee only proved that she was the 
more-qualified candidate with re- 
gard to commercial real estate ex- 
perience. As noted in the position 
description, commercial real estate 
experience was the least important 
qualification for the new position. 
She failed to show that she was more 
qualified than the successful candi- 
date in the other three areas. Fur- 
thermore, the evidence showed that 
Lee was the less-qualified candidate 
with regard to educational back- 
ground and had less experience in 
both of the important qualifications 


The court's decision 
in Lee makes it 
more difficult for 
plaintiffs alleging 
a discriminatory 

failure to promote 
to get their claim 
to a jury. 


of managerial experience and stra- 
tegic planning. Accordingly, the 
court held that Lee did not meet her 
burden of showing that the reasons 
articulated as to why GTE selected 
the other candidate were a pretext 
for sex discrimination. 

The court’s decision in Lee makes 
it more difficult for plaintiffs alleg- 
ing a discriminatory failure to pro- 
mote to get their claim to a jury. 
Even if a failure-to-promote case 
survives a motion for summary 
judgment and is tried before a jury, 
the 11th Circuit standard enunci- 
ated in Lee should allow defendants 
to seek a jury instruction including 
the language of “substantially more 
qualified.”* 

Several courts have cited Lee re- 
cently. In Rhone v. City of 
Demopolis, 2001 WL 102398 (S.D. 
Ala. 2001), the plaintiff, an African- 
American male, claimed that he was 
denied a promotion to captain in the 
city’s fire department due to his 
race. In granting the city’s motion 
for judgment as a matter of law at 
the close of the plaintiffs trial evi- 
dence, the court found that the 
plaintiff failed to show that the suc- 
cessful applicant’s lack of seniority 
served as probative evidence of pre- 
text with regard to the legitimate 
decision that the successful appli- 
cant was the more-qualified candi- 
date. The court stated even if senior- 
ity had been an important criteria 
at any point in time, important cri- 
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teria for job promotions are ever- 
changing and, citing Lee, stated that 
it is not the business of the court to 
determine if employment decisions 
are prudent or fair. Instead, courts 
will look to see if the decision was 
motivated by discriminatory intent.° 

In Denney v. City of Albany, 2001 
WL 363046 (11th Cir. 2001), white 
firefighters who were passed over for 
promotion to lieutenant sued claim- 
ing that the fire chiefs reasons for 
awarding promotions to African- 
American firefighters were a pretext 
for intentional discrimination 
against white employees. The dis- 
trict court granted summary judg- 
ment for the city and two city offi- 
cials, finding that the white 
firefighters did not introduce suffi- 
cient evidence to establish pretext. 
On appeal, the 11th Circuit affirmed 
the district court’s ruling. The white 
firefighters claimed they were more 
qualified than their African-Ameri- 
can counterparts. Citing Lee, the 
court stated that precedent had es- 
tablished a requirement of “a strong 
showing of a disparity in qualifica- 
tions in order for an inference of dis- 
crimination to arise.”° The court 
went on to cite the Lee standard that 
the disparity in qualification of can- 
didates must be readily apparent to 
any reasonable jury. The court de- 
termined that the white firefighters 
were not so significantly more quali- 
fied than their African-American 
counterparts that a reasonable jury 
would infer discrimination based on 
their nonpromotion. Additionally, 
the court stated it was not the job of 
the court to review an employer’s 
business decisions. The court added 
that the question is not whether the 
employer selected the most qualified 
candidate, but instead whether the 
candidate was selected for an unlaw- 
ful reason.’ 

In Silvera v. Orange County 
School Board, 244 F.3d 1253 (11th 
Cir. 2001), a terminated school em- 
ployee sued the school board claim- 
ing unlawful termination because of 
his race. The 11th Circuit considered 
Lee in its determination of whether 
the plaintiffs termination was mo- 
tivated by race discrimination. The 
plaintiff was an African-American 
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male who had a 16-year-old convic- 
tion for lewd assault on a child. A 
white employee who had a similar 
conviction at a similar time was not 
terminated. The jury returned a ver- 
dict for the plaintiff, but did not 
award compensatory damages. The 
district court awarded back pay and 
front pay to the plaintiff. The 11th 
Circuit determined that the school 
board showed legitimate, nondis- 
criminatory reasons for terminating 
the plaintiff and the plaintiff failed 
to submit evidence showing that the 
reasons were pretextual. The school 
board stated that it did not fire the 
white employee because it believed 
it was bound to an earlier agreement 
not to terminate him as a result of 
his conviction.* The court deter- 
mined that the belief in the exist- 
ence of the earlier agreement was a 
sufficiently race-neutral reason to 
treat the two employees differently. 
The court referred to Lee in stating 
that an employer who treats two 
employees differently due to a mis- 
taken belief does not violate Title 
VII.’ As Lee provides, to be action- 
able an employer’s decision must be 
the result of a discriminatory mo- 
tive, not the result of a mistake. 

In Beck v. City of Haleyville, 127 
F. Supp. 2d. 1197 (N.D. Ala. 2001), 
a police officer sued the city for age 
and sex discrimination for the city’s 
failure to retain and promote her. 
The plaintiff was hired as a commu- 
nity police officer until her grant 
expired after three years. The plain- 
tiff applied for other positions and 
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complained that she was more quali- 
fied than the successful applicants. 
While serving as an officer, the 
plaintiff had threatened to kill a 
private citizen. She was not retained 
or hired into a new position after her 
grant expired and alleged that the 
reason was sex and age discrimina- 
tion. The city defended claiming that 
the reasons for terminating and not 
rehiring the plaintiff included, but 
were not limited to: the officer’s 
threat against the private citizen, 
the termination of the grant, and 
performance problems by the officer. 
The court granted summary judg- 
ment to the defendant. The court 
looked to Lee when it stated that a 
plaintiff could not establish that the 
employer’s reason for termination 
was pretextual by merely question- 
ing the wisdom of an employer’s de- 
cisions, when the reason for termi- 
nation is one that could motivate a 
reasonable employer.'® The court 
held that the threat to kill the pri- 
vate citizen was a sufficient reason 
to motivate a reasonable employer 
to terminate an employee."' 

As Lee and other recent 11th Cir- 
cuit decisions show, in failure-to- 
promote cases a demonstration that 
a less-qualified employee was hired 
is not sufficient to meet the 
plaintiffs burden of proof. Instead, 
for a plaintiff to establish pretext, 
it must be shown that the plaintiff 
was substantially more qualified 
than the employee who was pro- 
moted. For a plaintiff to succeed, the 


disparity between the employees 
considered for promotion must be so 
obvious to every member of the jury 
that they would conclude the plain- 
tiff was not chosen because of the 
plaintiffs statutorily protected char- 
acteristic. Additionally, courts will 
acknowledge that employers may 
exercise their business judgment 
and will not second-guess them un- 
less the business judgment is obvi- 
ously flawed and/or contrived. 
Courts will not look to see if the 
employers made prudent decisions, 
but instead will look to see whether 
they acted with a discriminatory 
motive. U 
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Real Property, Probate and Trust Law 


PAV E-—A Self-Help Technique 
for Estate Tax Valuation Methods 


by S. Dresden Brunner and Laird A. Lile 


enerally, federal estate 

tax is calculated based 

upon the date-of-death 

values of the decedent’s 
assets. For example, even if $2 mil- 
lion worth of an estate’s assets de- 
crease to $1.5 million shortly after 
the date of death, the default rule 
is that estate tax is calculated us- 
ing the higher, $2 million date-of- 
death value.’ In this age of large se- 
curities portfolios and a fluctuating 
stock market, such a decrease in 
value is certainly possible. Usually, 
in such a case, the IRC §2032 alter- 
nate valuation method would be 
elected for the tax calculation, 
which would use the lower $1.5 mil- 
lion value. 

What if the estate could file the 
federal estate tax return (the “re- 
turn”) using the date-of-death val- 
ues and, at the same time, elect to 
use the alternate valuation only if 
it becomes available to the estate? 
For instance, if, at the time of fil- 
ing, the executor’ believed the date- 
of-death valuation would result in 
a more favorable tax result for the 
estate, but later (after filing the re- 
turn), learned that alternate values 
would be preferred, the executor 
could utilize the alternate values if 
a protective election had been made. 

This article evaluates a protective 
alternate valuation election (PAVE) 
as a way for the estate to elect al- 
ternate valuation under IRC §2032 
“just in case” it might produce a 
better estate tax result. A PAVE al- 
lows an executor to use the alter- 
nate values and recalculate a lower 
tax after the return is filed—even 
if the date-of-death values are used 


If there is no 
downside to using 
a PAVE, a preparer 

might choose to 

incorporate a 

PAVE into every 
estate tax return. 


when the return is initially filed. 
This article submits that if there is 
no downside to using a PAVE, a 
preparer might choose to incorpo- 
rate a PAVE into every estate tax 
return. 


Section 2032 Alternate 
Valuation Method 

Under the default rule, if values 
substantially decrease, the estate is 
still forced to use the lower-valued 
assets to pay taxes based on previ- 
ously higher values. Practitioners 
and clients--even the federal gov- 
ernment —recognize that this is not 
fair. The federal government has 
given the taxpayer some relief on 
calculating the amount of taxes due 
in this instance. 

IRC §2032 allows the executor to 
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use asset values on a date other 
than the date of death if certain re- 
quirements are met. For estates of 
decedents dying after July 18, 1984, 
if the alternate valuation will cause 
a decrease in both the value of the 
aggregate gross estate and the es- 
tate tax, then the executor may use 
the value of all the assets as of the 
date six months after the date of 
death.’ If during those six months, 
however, any asset is distributed, 
sold, exchanged, or otherwise dis- 
posed of, the value used for that 
asset is as of the date of that inter- 
vening event.‘ If the gross estate 
and the tax due do not decrease, the 
election is not allowed.° 

While some assets may decrease 
in value during the six-month pe- 
riod, other assets may increase dur- 
ing that time. If the alternate valu- 
ation election is made, the higher 
value must be used for those assets 
that increased in value during the 
six months. 

The executor must affirmatively 
make the election on a federal es- 
tate tax return (Form 706).° Once 
made, the election is irrevocable. 
Once a return that does not make 
the election is filed, the alternate 
valuation election may only be 
made on a subsequent return that 
is filed by the due date (including 
extensions) of the original return.’ 

Because the §2032 election is ir- 
revocable when made and is lost 
when not made timely, the return 
preparer is forced to make the deci- 
sion whether to recommend that the 
executor elect alternate valuation. 
Sometimes, the executor may not 
make the alternate valuation elec- 
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tion, and, due to unexpected circum- 
stances, later discovers that it would 
have been more beneficial to make 
the election. Because the deadline 
for making the election has then 
passed, the executor is precluded 
from using the alternate valuation. 

Typically, when the two §2032 
requirements—decrease in aggre- 
gate gross value and in net tax 
due—are met, the alternate valua- 
tion is elected. Rather than place the 
burden and risk of not properly mak- 
ing the election on the executor, the 
Code could simply allow for an au- 
tomatic election when the require- 
ments are satisfied—at any stage in 
the preparation, review, or audit 
process. Conversely, under a kinder 
version of the Code, the affirmative 
election could be to forego an auto- 
matic alternate value. Curiously, 
the ostensible intent of §2032 is to 
reduce the taxes due when the es- 
tate “shrinks” in value within the 
six months after the date of death, 
but the burden for obtaining the re- 
lief is upon the taxpayer (and, there- 
fore, upon the preparer). In light of 
these rules, a PAVE could grant the 
flexibility of, initially, using the 
date-of-death values and, subse- 
quently, of using the alternate val- 
ues if preferred. If the alternate val- 
ues do not result in less estate tax, 
the estate is not harmed by using a 
PAVE. 


Post-Filing Situations 

At least two general situations 
come to mind when the alternate 
valuation method becomes desirable 
after the election period has expired 
(and the election was not made). In 
each situation, an automatic elec- 
tion would permit the use of the al- 
ternate values (and likely eliminate 
a professional negligence claim). 
First, due to circumstances arising 
after the return was filed, such as 
an audit, an estate tax liability 
arises. Second, due to incorrect as- 
set information, the preparer deter- 
mines that the requirements for the 
election were not met and, therefore, 
the election is not available to the 
estate. 

First, consider the situation when 
an estate tax liability is created af- 


ter the return is filed without a 
§2032 election. This situation might 
arise, for example, if a decedent died 
owning 100,000 shares of stock in a 
publicly traded company. On the 
date of death, the stock was valued 
at $100 per share. An appraisal of 
the stock valued all of the shares of 
stock as of the date of death with a 
valuation discount for blockage, re- 
sulting in a per share value of $80. 
Within six months after the 
decedent’s death, the executor a) 
sold 60,000 shares of the stock at 
$90 per share and b) distributed the 
balance of the shares to the benefi- 
ciaries when the value without a 
blockage discount was $95 per 
share. (See chart below.) 


It is not always a subsequent act 
by the IRS that causes the alternate 
valuation election to be needed, how- 
ever. Consider the second situation 
in which the executor and the 
preparer believed they had all the 
information before them and deter- 
mined that the estate was simply 
ineligible for the alternate valuation 
election. Based upon their informa- 
tion, the alternate valuation 
amounts did not create either a 
lower gross estate amount or a lower 
estate tax liability. For this reason, 
the election was not made. 

As can occur, the information re- 
lied upon was incorrect. A split (2:1) 
of the decedent’s stock had been de- 
clared shortly prior to the date of the 


Valuation Date 


Price Per Share 


Aggregate Value 
for 100,000 Shares 


Date of Death e¢ $100 


¢ With discount = $80 


¢ $10 million 


$8 million 


= $95 


Alternate Valuation Dates| ¢ Sale 60,000 = $90 


Distribute 40,000 


e $5.4 million + 


¢ $3.8 million 
= $9.2 million 


With the appraisal information, 
the executor analyzed the best op- 
tion for the estate. With the block- 
age discount, the stock’s date-of- 
death value would be $1.2 million 
lower than the alternate value (the 
sale price or date of distribution 
value, which would not be reduced 
by the blockage discount). The risk 
for the estate in taking the block- 
age discount, however, was that the 
IRS would challenge the discount. 
If the IRS prevailed in its challenge 
and disallowed the discount, the es- 
tate would be required to use the 
higher, date-of-death value of $100 
per share for a total value of the 
stock of $10 million. As a result, the 
estate tax would be higher. In such 
a situation, the executor would 
likely prefer to use the alternate 
valuation, which would be the sum 
of the sale price per share and the 
date of distribution value per share, 
or $9.2 million. This would be a re- 
duction in gross estate value of 
$800,000 from the date-of-death 
value and would result in a reduc- 
tion in estate tax. 


decedent’s death, but the informa- 
tion was not available as of the date 
of death. The additional 20,000 
shares caused the estate—for which 
originally no tax was due—to have 
a tax liability. During the six 
months after the decedent’s death, 
the share price of the stock declined 
such that the total number of shares 
of decedent’s stock at the alternate 
value would not create a tax liabil- 
ity. Because the executor did not 
know of the stock split, he had no 
reason to consider alternate values 
for an estate that otherwise had no 
tax liability using the date-of-death 
values. (See chart on following page.) 

While the estate could, before the 
due date, file an amended return to 
elect the alternate valuation, if it 
does not, the ability to elect is lost 
and the higher values (and higher 
tax) apply. Practically, the executors 
in the two examples needed a man- 
ner in which to preserve the alter- 
nate valuation election “just in case” 
the need for such valuation later 
arose. Because the law does not pro- 
vide an automatic election, the ex- 
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PAVE is not set 
forth in the Code 
or the regula- 
tions, there is no 
authority 


Number of Shares Price Per Share 


10,000 (on 706) + $25 


20.000 (2:1 split) = 
30,000 total 


30,000 total 


Aggregate Value 


$250,000 (on 706) + 


$500,000 (2:1 split) = 
$750,000 


$375,000 


Valuation Date 
Date of Death 


Alternate Valuation $12.50 


therein prohibit- 


ecutor may wish to create his own 
and file a PAVE. 


Protective Alternate 
Valuation Election (PAVE) 

The PAVE, or protective alternate 
valuation election, allows the execu- 
tor to make the election now “just 
in case” the estate later qualifies for 
it. Currently, one remedy to not hav- 
ing made the election is to file an 
amended return, on which the elec- 
tion is then made, by the due date 
(including extensions). This option, 
however, is an additional and per- 
haps difficult deadline by which the 
executor must, once again, make the 
conclusive determination of whether 
to make the election. Instead, the 
executor might use a PAVE on the 
return as an ideal mechanism by 
which to preserve the right to use 
the alternate valuation if it would 
reduce the estate taxes. 

The goal of the PAVE is to pre- 
serve the estate’s right to elect the 
alternate valuation method and to 
receive the benefits that arise from 


using alternate values. This mecha- 
nism allows the estate both conve- 
nience and flexibility. The estate 
conveniently is able to file timely the 
return using date-of-death values 
and other information (such as dis- 
counts and deductions) obtained 
through good faith reliance on the 
information then available to the ex- 
ecutor. Simultaneously, the execu- 
tor retains the flexibility to use the 
valuation on the alternate date if it 
later becomes available. The appli- 
cation of the alternate values is trig- 
gered by the occurrence of an event 
beyond the control of the executor. 
With this protective mechanism, the 
preparer should consider incorporat- 
ing a PAVE into each return pre- 
pared. 

Because Congress has not granted 
an automatic election and no cur- 
rent intimations are being made to- 
ward specific modification of this 
aspect of the estate tax, the PAVE 
is a way for the practitioner to en- 
sure that the alternate valuation is 
available to the estate. Although a 


Better send for another arbitrator, Jacobs. 
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ing one. Addi- 
tionally, nothing in Form 706 or the 
form’s instructions addresses the 
protective election. On the contrary, 
a PAVE works within the confines 
of the current law and, in fact, has 
been ruled upon by the Tax Court 
and permitted in a technical advice 
memorandum and a private letter 
ruling. 

Mapes v. Commissioner. The pro- 
priety of a PAVE was first consid- 
ered in Mapes v. Commissioner, 99 
T.C. 511 (1992). In that case, the 
decedent owned three parcels of real 
estate, two of which were used as a 
farm. On a timely filed estate tax 
return (Form 706), the decedent’s 
estate used the date-of-death values 
for the real estate and also made an 
election of special use valuation, as 
authorized under §2032A.° The es- 
tate filed a protective alternate valu- 
ation election with the return,’ to 
apply in the event that the special 
use valuation was disapproved. 

The court specifically determined 
that the executor could make a pro- 
tective §2032 election to use the al- 
ternate valuation method. Under 
the terms of the attachment to the 
return, the election would become 
effective only upon the denial of the 
§2032A special use valuation elec- 
tion.'° In making its determination, 
the court held that using the date- 
of-death values on the return was 
not an election against alternate 
valuation since the general require- 
ment under §2031 is for the use of 
date-of-death values unless the af- 
firmative alternate valuation elec- 
tion is made."! In Mapes, the execu- 
tor had used the date-of-death 
values and made a conditional elec- 
tion under §2032.!” 

The PAVE must be conditional in 
order to serve its intended purpose 
as a fallback position. With a PAVE, 
the §2032 election is “made” only if 
the condition precedent occurs. The 
election becomes irrevocable “once 
made.”'* In Mapes, if the election to 
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use the special use valuation was 
denied, then the election of the al- 
ternate valuation method was trig- 
gered and the election would then 
be irrevocable.’ On the other hand, 
if the special use valuation election 
was accepted, then the executor 
would not have been considered to 
make an election of the alternate 
valuation method.!° 

1998 Technical Advice Memoran- 
dum. While the Mapes case is not 
the only review of the permissibil- 
ity of the PAVE, it does provide the 
most extensive review. Additionally, 
in 1998 the Service issued a techni- 
cal advice memorandum concluding 
that a protective alternate valuation 
election was effective for federal es- 
tate tax purposes.'® The decedent’s 
estate tax return had been filed 
timely with a protective alternate 
valuation election. The condition 
precedent that triggered the election 
was either a) that the support trust 
under the decedent’s will did not 
qualify for the marital deduction or 
b) the surviving spouse exercised 
her right to receive her elective 
share under state law. The condition 
was satisfied when the surviving 
spouse exercised her right of elec- 
tion, and the revised tax liability 
was determined by valuing the gross 
estate under the alternate valuation 
method. 

1999 Private Letter Ruling. In 
1999, a private letter ruling dealt 
with a situation similar to the prior 
illustration of the shares of stock 
and a discount for blockage. If the 
valuation discount was denied, the 
date-of-death value, which was 
higher than the alternate value, 
would be used. The executor pro- 
posed to make a protective alternate 
valuation election. Instead of using 
a specific event as the condition pre- 
cedent (as in Mapes with the spe- 
cial use valuation and in the TAM 
with the spousal elective share), the 
condition precedent was general. 
The election stated if the value of 
the gross estate and the tax using 
the date-of-death value were higher 
than the value using the alternate 
valuation dates, then the alternate 
valuation method would be elected. 
The IRS concluded that the protec- 


tive alternate valuation election was 
allowed and would be effective if the 
condition precedent was satisfied." 


How to File a PAVE 

The following requirements for a 
proper PAVE have been gleaned, 
initially, from §2032 and fleshed out 
by the three authorities addressing 
the issue: 

¢ The election must be subject to 
a condition precedent that is en- 
tirely beyond the taxpayer’s control. 
For instance, in Mapes, the condi- 
tion precedent was if the special use 
valuation election was denied by the 
IRS. Alternatively, the condition 
precedent could be a general state- 
ment to the effect that if the date- 
of-death value is higher, as finally 
determined, and the tax is higher, 
then the alternate valuation would 
be used. 

e The return must be filed within 
one year after the deadline (includ- 
ing extensions) for filing the re- 
turn.'® If the election is not made 
before the one-year grace period ex- 
pires, however, the election is un- 
available and the date-of-death val- 
ues must be used. This occurred in 
Estate of Eddy v. Commissioner, 115 
T.C. No. 10 (2000). In Eddy, the ini- 
tial return was filed more than 18 
months after the extended due date. 
The Tax Court held that the estate 
was not eligible to use the alternate 
valuation date because the return 
had not been filed within the one- 
year grace period.'® 

e On Form 706, page 2, part 3, line 
1, instead of marking either “yes” or 
“no” to the question, “Do you elect 
alternate valuation?,” instead insert 
“See Protective Alternate Valuation 
Election Attached.” 

¢ The PAVE should be an affirma- 
tive statement attached to the re- 
turn—either immediately after page 
2 (for easy reference) or immediately 
before any supporting attachments. 
Attached as an appendix to this ar- 
ticle is a sample protective election 
statement. 

e The values used on the return 
should be the date-of-death values. 
The alternate values will be used 
only if the condition precedent oc- 
curs. The Mapes executor also filed 


information as to the alternate val- 
ues, but the court made no comment 
as to whether that was necessary. 
If the alternate values are available 
at the time of filing, submission at 
that time of the values on the return 
itself, as an attachment, or on the 
PAVE seems to be a reasonable prac- 
tice. 

e If the condition precedent is sat- 
isfied, thereby triggering the alter- 
nate valuation method, the estate 
should file “Supplemental Informa- 
tion””’ as permitted and recalculate 
the federal estate tax liability using 
the value of the gross estate under 
the alternate valuation method.”! 


Conclusion 

A PAVE should be considered as 
a mechanism by which the executor 
effectively can make a conditional 
alternate valuation election. If the 
condition is never satisfied, then the 
election is not made. If, on the other 
hand, the condition is satisfied, the 
executor has available the benefit of 
a lower gross estate value and a 
lower tax liability. A general protec- 
tive alternate valuation election 
that could be applicable to every 
estate is one made conditional sim- 
ply upon the statutory requirement 
of both the gross estate value and 
the estate tax being lower than 
when using date-of-death valua- 
tions. The risk in not filing a PAVE 
is paying additional estate taxes. 
Until Congress eliminates this pro- 
fessional negligence trap by making 
the alternate valuation method au- 
tomatic when the statutory require- 
ments are met, the practitioner can 
create his or her own self-help rem- 
edy with a PAVE. U 


1 The date of death is the standard 
valuation date. I.R.C. §2031(a). 

2 “Executor,” as used in this article, is 
the executor provided for under §2203 
of the Internal Revenue Code. 

3 L.R.C. §2032(a), (c). 

4 T.R.C. §2032(a)(1). Also, any interest 
or estate which is affected by a mere 
lapse of time, such as a patent, remain- 
der, reversion, or estate for life of a per- 
son other than the decedent, is valued 
as of the date of death instead of a later 
date. Reg. §20.2032-1(f). Adjustment is 
allowed for difference in value after the 
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date of death if it is attributable to some- 
thing other than the lapse of time, such 
as economic conditions. I.R.C. 
§$2032(a)(3). 

5 LR.C. §2032(c). 

®’ Unlike many other elections, the 
§2032 election does not need to be made 
on a timely filed return. The return 
making the election must be filed within 
one year after the deadline (including 
extension deadlines) for filing the return. 
I.R.C. §2032(d). While Treasury Regu- 
lation §20.2032-1(b)(2) prohibits an elec- 
tion made after the return’s due date (in- 
cluding extensions), the temporary 
regulation confirms the Code’s one-year 
grace period. Temporary PRroceED. & 
Apmin. Recs. §301.9100-6T (b)(1). 

7 Temporary Proceep. & ApMIN. REGs. 
§301.9100-6T (b)(1). 

* The estate submitted three apprais- 
als: the date-of-death value; the date-of- 
death value determined pursuant to the 
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method of valuing farms under §2032A; 
and the aiternate value six months af- 
ter the decedent’s date of death (with- 
out any special use valuation). 

® The values at issue for the two par- 
cels of land were: 


1999). 

'S See supra note 6 and accompanying 
text. 

'9 The estate argued that Rev. Proc. 92- 
85 (1992-2 C.B. 490) gives the IRS dis- 
cretion to allow an untimely election. 


Fair Market Value Special Use Value 
Date of Decedent’s 
Death $517,000 $250,711 
Six Months After 
Date of Death $413,120 Not Available 


0 See Mapes, 99 T.C. at 529, 533. 

"Td. 

12 See id. 

'S Td. at 530 (citing I.R.C. §2032(d)(1)). 

'6 Tech. Adv. Mem. 98-46-002 (July 13, 
1998). 


The Tax Court found that Rev. Proc. 92- 
85 applies only where an election must 
be made by the due date of the return or 
the extensions; it does not apply to the 
one-year grace period after the due date, 
with extensions. Eddy, 115 T.C. No. 10. 

2° Reg. §20.6081-1(c). 

21 See Tech. Adv. Mem. 98-46-002 (July 


Priv. Ltr. Rul. 99-42-015 (Oct. 22, 13, 1998). 


APPENDIX 


ESTATE OF JANE DOE 
SSN: 123-45-6789 
DOD: 10/11/12 


Part 3 - Elections by Executor - Page 2 


Election 1: Alternate Valuation Election (Question 1) 
Protective Alternate Valuation Election 


The Executors elect valuation by the alternative method under I.R.C. Section 
2032 in the event, and only in the event, (a) the value of the Decedent’s gross 
estate on the alternate valuation date or dates is lower than the value of the gross 
estate determined as of the date of death and (b) the sum of the tax imposed by 
Chapter 11 and the tax imposed by Chapter 13 of the Internal Revenue Code with 
respect to property includible in Decedent’s gross estate using the alternate valu- 
ation (reduced by credits allowable against such taxes) is lower than the sum of 
the tax imposed by Chapter 11 and the tax imposed by Chapter 13 of the Internal 
Revenue Code with respect to property includible in Decedent’s gross estate using 
the date of death valuation (reduced by credits allowable against such taxes). 


S. Dresden Brunner practices with the law firm of Steel Hector & Davis, LLP. 
Naples, concentrating on estate planning, estate and trust administration and related 
tax matters. She is a member of the executive council of The Florida Bar’s Real Property, 
Probate and Trust Law Section and is chair of the Collier County Bar’s Trust and Estate 
Section. Ms. Brunner received her B.A., summa cum laude, from Western Kentucky Uni- 
versity and her law degree, summa cum laude, from The University of Dayton. 

Laird A. Lile has joined Lowry Hill, Private Wealth Management, as a financial 
principal to establish its Florida office. He is a fellow of the American College of Trust 
and Estate Counsel and is certified by The Florida Bar in wills, trusts and estates law. 
Mr. Lile has previously concentrated his practice in trust and estate administration, tax 
matters, and probate-related litigation. 

This column is submitted on behalf of the Real Property, Probate and Trust Law 
Section, J. Michael Swaine, chair, and Brian C. Sparks, editor. 
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Trial Lawyers Forum 


Calling the Witness a 
Liar During Closing Argument: 
The Florida Supreme Court’s Final Approval 


his article addresses the 

Florida Supreme Court’s 

resolution of the issue of 

whether a party may re- 
fer to a witness as a “liar” during 
closing argument in a trial. Until 
recently, there has been a diver- 
gence in the district courts of ap- 
peal as to whether a lawyer may 
refer to a witness as a “liar” during 
closing argument. Courts address- 
ing this issue, however, have uni- 
formly agreed that the purpose of 
closing argument is to facilitate the 
jury’s proper analysis of the evi- 
dence so that it may arrive at a just 
conclusion based solely upon the 
evidence in the record. 

Moreover, whether in criminal or 
civil trials, courts have applied Rule 
4-3.4 of the Rules Regulating The 
Florida Bar prohibiting an attorney 
from stating a personal opinion as 
to the credibility of a witness dur- 
ing closing argument.’ Yet, the ap- 
pellate courts wavered in their opin- 
ions as to whether characterizing a 
witness as a “liar” constituted an 
ethically improper personal opinion 
or whether it was a permissible com- 
ment on the credibility of a witness, 
when supported by record evidence. 
The Florida Supreme Court resolved 
this issue in deciding Murphy v. In- 
ternational Robotics Systems, Inc., 
766 So. 2d 1010 (Fla. 2000). 


Prior Florida 
Appellate Decisions 

Until Murphy, the ability to re- 
fer to a witness as a “liar” in clos- 
ing has been dependent upon the 
appellate district and the specific 
point in time in which the civil case 


by Craig Lee Montz 


The appellate courts 
wavered in their 
Opinions as 
to whether 
characterizing a 
witness as a “liar” 
constituted an 
ethically improper 
personal opinion. 


was tried. The divisiveness existed 
primarily because formidable argu- 
ments have been available on both 
sides of this issue. For example, the 
Fourth District Court of Appeal 
adopted a bright-line rule that call- 
ing a witness a “liar” during clos- 
ing argument was grounds for re- 
versal. Illustrative of this position 
is Pier 66 Co. v. Poulos, 542 So. 2d 
377, 380 (Fla. 4th DCA 1989). Dur- 
ing closing argument, the plaintiffs 
lawyer repeatedly expressed his 
opinion that the defendants were 
“liars.” 

The court held that “such com- 
ments were improper, as they went 
far beyond simply asking the jury 
to consider whether they believed 
the witnesses’ testimony and added 


to the risk of prejudice affecting the 
verdict.”° 

Likewise, this same approach 
was echoed 11 years later in King 
v. National Security Fire & Casu- 
alty Co., 656 So. 2d 1335 (Fla. 4th 
DCA 1995),* in which the court 
stated, “[W]e do not condone the 
objectionable comments made by 
appellee’s counsel and caution the 
parties that it is improper to im- 
pugn the integrity of a witness by 
calling him or her a ‘liar.”° Yet in 
Goutis v. Express Transport Inc., 
699 So. 2d 757 (Fla. 4th DCA 1997),° 
the court clearly receded from this 
position. In Goutis, the attorney 
argued during closing, “The evi- 
dence is absolutely lacking in this 
case to support those opinions of Mr. 
Kreft [appellees’ expert]. They are 
pure groundless speculation.” Al- 
though the attorney did not specifi- 
cally characterize the witness as a 
“liar,” the Fourth District Court of 
Appeal gratuitously observed “it is 
permissible for an attorney to com- 
ment on the credibility of a witness, 
for example by calling the witness 
a liar, when it is with reference to 
the testimony given and the attor- 
ney is merely drawing a conclusion 
from the evidence.”* 

The Second District Court of Ap- 
peal loosely broached this issue in 
Murphy v. Murphy, 622 So. 2d 99 
(Fla. 2d DCA 1993), when the court 
observed that, among other things, 
counsel’s closing argument was un- 
questionably improper and highly 
prejudicial when he referred to a 
witness as a “liar, a sneak, and a 
thief.” 

Until recently, the Third District 
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Court of Appeal seemed to be in ac- 
cord with the decisions prohibiting 
counsel from arguing a witness is a 
“liar.” For example, during closing 
argument in Kaas v. Atlas Chemi- 
cal Co., 623 So. 2d 525 (Fla. 3d DCA 
1993), counsel stated to the jury: “I 
can prove that that guy is a liar on 
this issue because, ladies and 
gentlemen of the jury, take a look 
at this ....That’s a lie.”° The court 
observed, “There is no question but 
that counsel is permitted to demon- 
strate inconsistencies between wit- 
nesses’ testimony and within a wit- 
ness’ own testimony. But lines have 
been drawn as to what constitutes 
proper comment and what is egre- 
gious.”"' As a result, the court held 
that “it is fundamentally incorrect 
for counsel to attempt to impugn the 
integrity of a witness by calling him 
a liar” and reversed the case for a 
new trial.’* Yet, if the standard in 
the Fourth District did not seem in- 
consistent enough, the Third Dis- 
trict failed to ameliorate the confu- 
sion when it subsequently and 
surprisingly stated that Kaas did 
not “flatly prohibit |] the use of the 
word ‘liar’ under any circum- 
stances.”’* 

The court’s professed clarification 
of Kaas and its departure from its 
sister courts’ earlier decisions are 
underscored in Forman 
Wallshein, 671 So. 2d 872 (Fla. 3d 
DCA 1996). In Forman, the court 
stated that there was ample evi- 
dence to dispute plaintiffs credibil- 
ity and thus defense counsel could 
properly refer to plaintiff as a “liar” 
in closing argument because 1) 
plaintiff testified he could no longer 
perform certain work duties as the 
result of an automobile accident, but 
2) his employer testified he had 
never heard of the automobile acci- 
dent or injury until subpoenaed as 
a witness, and 3) plaintiffs response 
to physical tests were inconsistent 
with the type of injury he claimed, 
and 4) on an insurance application, 
two years after the accident, the 
plaintiff failed to disclose the exist- 
ence of the injury and continuing 
treatment from the accident. On this 
record, the court held counsel may, 
in closing argument in a civil case, 


Merely because a 
witness may be 
called a “liar” does 
not mean it is 
always tactically 
desirable for counsel 
to do so. 


“refer to the opposing party as a ‘liar’ 
where there is a basis in the evi- 
dence to do so.”"* 

Hence, the courts’ inconsistent 
and nebulous treatment of this is- 
sue partially contributed to Florida’s 
current “closing argument crisis” of 
which appellate judges, ironically, 
have voiced numerous complaints.’ 


Florida Supreme Court’s 
Resolution in Murphy 

In Murphy v. International Robot- 
ics Systems, Inc., 766 So. 2d 1010 
(Fla. 2000), the Florida Supreme 
Court addressed the issue of 
whether calling a witness a “liar” 
constitutes improper closing argu- 
ment in a civil case."° In Murphy, 
defense counsel accused the indi- 
vidual plaintiff of wanting to “cash 
in a lottery ticket in this litigation,” 
and suggested that if the jurors 
awarded the plaintiff damages 
based on a “phony consultancy 
agreement” they would be “accesso- 
ries, after the fact, to tax fraud.”!” 
In its decision, the Supreme Court 
sought to clarify how ethical Rule 
4-3.4 should be interpreted. In do- 
ing so, the court primarily relied 
upon its prior ruling in Craig v. 
State, 510 So. 2d 857 (Fla. 1987). In 
that case, the appellant argued that 
the prosecutor improperly made re- 
peated references to defendant's tes- 
timony as being untruthful and to 
the defendant himself as being a 
“liar.” The court responded, “It may 
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be true that the prosecutor used lan- 
guage that was somewhat intemper- 
ate but we do not believe he ex- 
ceeded the bounds of proper 
argument in view of the evidence.” 
The court in Craig reasoned that, 
[w]hen counsel refers to a witness or a 
defendant as being a “liar,” and it is un- 
derstood from the context that the 
charge is made with reference to testi- 
mony given by the person thus charac- 
terized, the prosecutor is merely submit- 
ting to the jury a conclusion that he is 
arguing can be drawn from the evidence. 
It was for the jury to decide what evi- 
dence and testimony was worthy of be- 
lief and the prosecutor was merely sub- 
mitting his view of the evidence to them 
for consideration.'® 


As a result, the court in Murphy 
held it is not ethically or legally 
improper for counsel to state during 
closing argument that a witness 
“lied” or is a “liar,” provided such 
characterizations are supported by 
the record.'® 


is There a Minimal “Record 
Support” Requirement? 

The first reported case to follow 
Murphy on this issue is the Third 
District Court of Appeal decision in 
Pino v. State. No. 3D99-3015, 2001 
WL 98693 (Fla. 3d DCA Feb. 7, 
2001). In that case, the prosecutor, 
during closing argument, stated 
that the defendant was a “liar,” that 
the defendant had told “lies,” and 
that the defendant had “lied.””° The 
court found that the comments were 
proper because the record supported 
the prosecutor’s characterizations of 
the defendant.*' Unlike its prior de- 
cision in Forman, the court did not 
delineate examples of such charac- 
terizations supported by the record. 
As a result, Florida courts have not 
narrowly defined the minimum suf- 
ficient record evidence necessary to 
question a witness’ credibility either 
before or after Murphy. For ex- 
ample, throughout hundreds of 
pages of trial testimony would one 
inconsistency in a witness’ testi- 
mony provide sufficient “record evi- 
dence” to brand a witness as a “liar” 
during closing argument? Logically, 
the answer should be “yes.” Yet, 
during any trial, multiple witnesses 
are likely to be impeached at least 
one time. Does Murphy suggest ad- 
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vocacy may properly be reduced to 
the level in which both parties char- 
acterize each other’s witnesses as 
“liars,” such that in the end, the 
characterization has virtually no 
meaning? Either way, this raises a 
point not expressed by the court in 
Murphy: Merely because a witness 
may be called a “liar” does not mean 
it is always tactically desirable for 
counsel to do so. In spite of Murphy’s 
approval, some jurors may find char- 
acterizing a witness as a “liar” both 
harsh and offensive.”” Moreover, 
courts have not provided a blanket 
approval for calling a witness a 
“liar” during summation under all 
circumstances. This disinclination 
is exemplified when courts examine 
the issue in the criminal context. 


Murphy’s Application 
to Criminal Trials 

The Florida Supreme Court’s de- 
cision in Craig was not intended to 
globally condone calling a witness a 
“liar” during closing argument un- 
der any and all circumstances. For 
example, in Brown v. State, 678 So. 
2d 910 (Fla. 4th DCA 1996), the 
court crafted its approval in char- 
acterizing a witness as a liar “so long 
as counsel relates the argument 
solely to the testimony of the wit- 
nesses and evidence in the record.””* 
The implication of this limitation 
can be seen by the Florida Supreme 
Court’s subsequent decision in Gore 
v. State, 719 So. 2d 1197 (Fla. 1998). 
In Gore, the prosecutor argued, “If 
you believe the [defendant’s] story, 
he’s not guilty. If you believe he’s 
lying to you, he’s guilty. It’s that 
simple.” The court responded that 
the prosecutor “enunciated an erro- 
neous and misleading statement of 
the State’s burden of proof” by ask- 
ing the jury to assess whether the 
defendant was lying as the test by 
which to prove his guilt instead of 
proving the essential elements of the 
crime beyond and to the exclusion 
of a reasonable doubt.** The court 
held this argument was clearly im- 
permissible as it was merely an 
exhortation to the jury to convict the 
defendant “if it found he did not tell 
the truth.”* 

Analogously, in Ruiz v. State, 743 


In spite of Murphy’s 
approval, some 
jurors may find 
characterizing a 

witness as a “liar” 
both harsh and 
offensive. 


So. 2d 1 (Fla. 1999), the prosecutor 
stated during closing argument, “I 
can’t even think of a way it isn’t 
enough to give you an abiding con- 
viction of guilt, an overwhelming 
conviction of guilt... . If that guy 
were Pinocchio, his nose would be 
so big none of us would be able to fit 
in this courtroom on what he said 
[up] there .... Truth equals jus- 
tice.””° The Florida Supreme Court 
rejected the contention that this ar- 
gument was permissible under 
Craig. The court reasoned that by 
“characterizing Ruiz as ‘Pinocchio’ 
and then telling the jury that ‘truth 
equals justice’ and ‘justice is that 
you convict him,” the prosecutor 
told the jury to convict Ruiz of first- 
degree murder “because he is a 
liar.”?’ Hence, asking a jury to 
equate lying with a conviction of 
guilt improperly misleads the jury 
by articulating an erroneous burden 
of proof. 

The application of Gore and Ruiz 
to civil trials should equally prohibit 
an attorney from inviting a jury, 
during closing argument, to find a 
verdict against a party merely be- 
cause he is shown to be lying. For 
example, stating, “The plaintiff lied. 
Justice requires she recovers noth- 
ing,” should analogously be prohib- 
ited. Therefore, lawyers must be 
cautioned that when calling a wit- 
ness a “liar” during closing argu- 
ment, they must relate this charac- 
terization solely to the testimony of 


witnesses and the evidence in the 
record and not as the burden of proof 
for imposing a verdict. 


Murphy Compared to 
State and Federal Decisions 

Judicial precedent for resolving 
the propriety of calling a witness a 
“liar” during closing argument in 
civil and criminal trials is not boun- 
tiful in either the state or federal 
courts. A majority of the U.S. courts 
that have resolved the issue have 
done so consistent with Murphy dur- 
ing civil or criminal trials, and they 
provide guidance in identifying clos- 
ing arguments that have received 
appellate approval.” 

Although the Florida federal dis- 
trict courts have not squarely ad- 
dressed this issue, the 11th Circuit 
Court of Appeals held in Chandler v. 
Moore, 240 F.3d 907 (11th Cir. 2001), 
that a prosecutor accurately referred 
to a witness as “the biggest liar in 
Indian River County” because “the 
witness told four different stories.”” 

Similarly, the Seventh Circuit 
Court of Appeals stated in United 
States v. Durham, 211 F.3d 437,440 
(7th Cir. 2000), that, “Because of his 
inconsistent trial testimony and evi- 
dence of his drug activity, we con- 
clude that the prosecutor’s com- 
ments describing [the defendant] as 
a ‘liar’... were reasonably inferable 
from the evidence presented at trial 
and thus, were not improper.” The 
boldest reason for approving this 
type of argument was ably ex- 
pressed in United States v. Dean, 55 
F.3d 640,665 (D.C. Cir. 1995), in 
which the court stated, “Lies’ and 
‘lying’ are hard words. But this was 
closing argument, not a polite social 
conversation.”*° 

Illustrative of jurisdictions which 
disapprove of Murphy is Combined 
Communications Corp. Inc., v. Pub- 
lic Service Company of Colorado, 
865 P.2d 893, 899 (Colo. Ct. App. 
1993), when the Colorado appellate 
court held that counsel’s reference 
to witnesses as having lied was an 
impermissible expression of per- 
sonal opinion. Even more emphatic 
is the language in Olenin v. Curtin 
& Johnson, Inc., 424 F. 2d 769, 769 
(D.C. Cir. 1968), in which the court 
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stated in a personal injury action, 
“It is unprofessional conduct, mer- 
iting discipline by the court, for 
counsel either to vouch for his own 
witnesses or to categorize opposing 
witnesses as ‘liars’; that issue is for 
the jury.” The Olenin court recom- 
mended immediate disciplinary ac- 
tion for such “unlawyerly like” con- 
duct. Id.*' The North Dakota 
Supreme Court echoed this reason- 
ing in Fox v. Bellon, 136 N.W.2d 134 
(N.D. 1965). In that case, the court 
stated, “Counsel in his argument 
ha[s] the right to analyze the testi- 
mony and the exhibits and to point 
out to the jury any reason or reasons 
why he thought the witness was not 
worthy of belief; however . . . he 
should [not] be permitted, in so many 
words, to state that the opposing 
party is a ‘liar,’ a ‘pathological liar, 
and a ‘crook.”*” 

The latter decisions are compara- 
tively dated in imposing the draco- 
nian sanction of reversal for char- 
acterizing a witness as a “liar.” As a 
result, even though state and fed- 
eral courts remain divided on this 
issue, the Florida Supreme Court 
has aligned itself with the progres- 
sive national trend to permit coun- 
sel to characterize a witness as a 
“liar,” so long as it is supported by 
record evidence. 


Conclusion 

The Supreme Court’s decision in 
Murphy clearly resolved the incon- 
sistencies among the district courts 
of appeal. Additionally, it may have 
quelled a fragment of the closing 
argument crisis in Florida. By re- 
quiring record evidence in order to 


The decision in Craig 
was not intended to 
globally condone 
calling a witness a 
“liar” during closing 
argument under 
any and all 
circumstances. 


call a witness a “liar,” attorneys will 
not violate the axiomatic ethical rule 
forbidding personal opinions in clos- 
ing argument. However, counsel 
must not characterize a witness as 
a “liar” as the standard by which a 
jury should impose a verdict. To do so 
would erroneously mislead the jury as 
to a party’s burden of proof. 


' See, e.g., Riggins v. Mariner Boat 
Works, Inc., 545 So. 2d 430 (Fla. 2d 
D.C.A. 1989); Hill v. State, 515 So. 2d 
176, 178 (Fla. 1987). 

» Rule 4-3.4 states: “A lawyer shall not 

. in trial, allude to any matter that 
the lawyer does not reasonably believe 
is relevant or that will not be supported 
by admissible evidence, assert personal 
knowledge of facts in issue except when 
testifying as a witness, or state a per- 
sonal opinion as to the justness of a 
cause, the credibility of a witness, the 
culpability of a civil litigant, or the guilt 
or innocence of an accused.” 

As stated by the court in Murphy, 
“The underpinnings of this rule are well- 
founded.” First, it prevents lawyers from 
placing their own credibility at issue in 
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a case. Second, it also limits the possi- 
bility that the jury may decide a case 
based on nonrecord evidence. See 
Murphy v. International Robotics Sys- 
tems, Inc., 766 So. 2d 1010, 1028 (Fla. 
2000) (citing Davis v. South Florida 
Water Management Dist., 715 So. 2d 996, 
999 (Fla. 4th D.C.A. 1998); and Forman 
v. Wallshein, 671 So. 2d 872, 875 (Fla. 
3d D.C.A. 1996)); see also Sacred Heart 
Hosp. of Pensacola v. Stone, 650 So. 2d 
676 (Fla. 1st D.C.A. 1995) (stating that 
counsel’s reference to witnesses’ testi- 
mony as “ridiculous” improperly referred 
to matters not in evidence and consti- 
tuted personal opinions); Walt Disney 
World Co. v. Blalock, 640 So. 2d 1156 
(Fla. 5th D.C.A. 1994) (holding plaintiff's 
reference to inadmissible evidence, such 
as the “outrageousness” of defendant 
asserting contributory negligence, im- 
properly expressed personal opinions of 
counsel); Bloch v. Addis, 493 So. 2d 539 
(Fla. 3d D.C.A. 1986) (holding it was 
improper for counsel] to reveal telephone 
conversations he had with plaintiffs 
expert, when not admitted as evidence, 
thus constituting a personal opinion of 
the cause). 

® Pier 66 Co., 542 So. 2d at 380. 

‘This opinion was expressly disap- 
proved in Murphy v. International Ro- 
botics Systems, Inc., 766 So. 2d 1010 
(Fla. 2000). The court stated, “We dis- 
approve King v. National Security Fire 
& Casualty Co., 656 So. 2d 1335, 1337 
(Fla. 4th D.C.A. 1995), to the extent that 
it stands for the proposition that coun- 
sel may not use the terms ‘liar’ or ‘lied’ 
regarding a witness when there is record 
support to question the witness’ credibil- 
ity.” Id. at 1028. 

5 King, 656 So. 2d at 1338; see also 
Seguin v. Hauser Motor Co., 350 So. 2d 
1089,1090 (Fla. 4th D.C.A. 1977) (hold- 
ing where counsel stated, “If I lie to you, 
ladies and gentlemen of the jury, they 
would take my license away, and the 
practice of law and justice means too 
much to me and I tell you this: Yes, Mr. 
Berrie was telling the truth. He told me 
that,” was an expression by defense 
counsel of his personal opinion as to the 
credibility of the witness, and was 
resultantly improper). 

® This decision was disapproved of on 
other grounds by Murphy v. Interna- 
tional Robotics Systems, Inc., 766 So. 2d 
1010 (Fla. 2000). 

7 Goutis, 699 So. 2d at 764. 

* Jd. (emphasis in original) (citing 
Craig v. State, 510 So. 2d 857, 865 
(Fla.1987); Forman v. Wallshein, 671 So. 
2d 872, 874 (Fla. 3d D.C.A. 1996)). 

® See, e.g., Davies v. Owens-Illinois, 
Inc., 632 So. 2d 525 (Fla. 3d D.C.A. 1994) 
(holding counsel improperly expressed 
his opinion as to the credibility of a wit- 
ness); Kendall Skating Centers, Inc. v. 
Martin, 448 So. 2d 1187 (Fla. 3d D.C.A. 
1984) (reversal required where plaintiffs 
closing argument characterized defen- 
dants as “despicable” and asserted that 
both they and their lawyers were “liars”). 

‘0 Kaas, 623 So. 2d at 525. 
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"Td. at 525. The court relied upon 
Hernandez v. State, 156 Fla. 356, 22 So. 
2d 781 (Fla. 1945), where the Florida 
Supreme Court held that it was im- 
proper for an attorney to suggest to a 
jury that a witness was committing per- 
jury. 

” Kaas, 623 So. 2d at 526. 

18 Forman v. Wallshein, 671 So. 2d 872 
(Fla. 3d D.C.A. 1996). 

14 Td, at 872. The court in Forman re- 
lied upon Watkins v. Sims, 81 Fla. 730, 
88 So. 764, 767 (1921), for the proposi- 
tion, “It is not proper to attack the cred- 
ibility of a party to a suit, who testifies 
in his own behalf, unless such comment 
is based on facts appearing in the evi- 
dence, or unless it can be deduced from 
the witness’ appearance and conduct 
while giving his testimony.” The court 
mysteriously, and for some inexplicable 
reason, abandoned its prior reliance 
upon Hernandez v. State, 156 Fla. 356, 
22 So. 2d 781 (Fla. 1945), three years 
earlier in Kaas v. Atlas Chemical Co., 
623 So. 2d 525 (Fla. 3d DCA 1993), for 
the contrary proposition. 

5 See, e.g., Murphy v. International Ro- 
botics Systems Inc., 710 So. 2d 587 (Fla. 
4th D.C.A. 1998) (observing, “It seems 
as though, in every week in which we 
sit, we get at least one appeal in which 
we are asked to reverse because of im- 
proper ... closing argument of counsel.”); 
Hammond v. Mulligan, 667 So. 2d 854 
(Fla. 5th D.C.A. 1996) (observing, “Why 
the problem of [improper closing argu- 
ment] persists is an academic question 
deserving of consideration.”); Olbek v. 
Kraut, 650 So. 2d 1138 (Fla. 5th D.C.A. 
1995) (observing, “In reviewing opinions 
issued within the last two years, I 
counted 14 discrete types of improper ar- 
gument.”); Silva v. Nightingale, 619 So. 
2d 4 (Fla. 5th D.C.A. 1993) (stating “im- 
proper comments made by counsel for 
both plaintiffs and defendants, especially 
in trials involving personal injuries, are 
arising as points on appeal with alarm- 
ing and increasing frequency.”); Blue 
Grass Shoes., v. Collins, 614 So. 2d 626 
(Fla. 5th D.C.A. 1993) (noting that, 
“There are legions of cases condemning 
[closing] arguments similar to the one 
made by appellees.”); see also Gary D. 
Fox, Objectionable Closing Argument; 
Causes And Solutions 70 Fta. B.J. 43 
(Dec. 1996) (noting, “With increasing 
frequency, trial lawyers are making clos- 
ing arguments perceived by the trial and 
appellate courts to be sufficiently perni- 
cious to require new trials.”). 

'6 The court primarily resolved the is- 
sue as to whether improper, but 
unobjected-to, closing argument of coun- 
sel could be raised for first time on ap- 
peal in civil cases. 

17 See Murphy v. International Robot- 
ics Systems, Inc., 710 So. 2d 587, 588 
(Fla. 4th D.C.A. 1998). 

8 Craig, 510 So. 2d at 864. See also 
Brown v. State, 678 So. 2d 910, 912 (Fla. 
4th D.C.A. 1996) (“It is clearly not im- 
proper for either counsel in closing ar- 
gument to characterize specific wit- 


nesses as liars, so long as counsel relates 
the argument solely to the testimony of 
the witnesses and evidence in the 
record.”); Redish v. State, 525 So. 2d 928, 
929 (Fla. Ist D.C.A. 1988) (recognizing 
that a prosecutor properly stated “the 
defendant had lied during his testimony” 
when the jury was clearly faced with two 
different versions of the same event and, 
therefore, the evidence supported such 
a conclusion); Irving v. State, 627 So. 2d 
92, 93 (Fla. 3d D.C.A. 1993) (stating that 
the prosecutor “merely submitted a con- 
clusion which could be drawn from the 
evidence when he accused the defendant 
of lying.”); Davis v. State, 698 So. 2d 

1182, 1190 (Fla. 1997) (holding prosecu- 
tor properly referred to certain state- 
ments in defendant’s taped confessions 
as “bald-faced lies” when it is understood 
from the context of the argument that it 
is made with reference to the evidence); 
Perry v. State, 718 So. 2d 1258, 1260 
(Fla. lst D.C.A. 1998) (stating, “It is well 
settled that prosecutorial comments, 
such as using the word ‘lie, when com- 
menting on appellant’s testimony, or 
characterizing the words of appellant as 
not those of an ‘innocent man’ when com- 
menting on the verbal statement to an 
investigating police officer as set forth 
in the testimony by that officer and other 
eyewitnesses, and not denied by appel- 
lant on the stand, are not improper.”). 

‘9 Murphy, 766 So. 2d at 1028. 

20 Pino v. State. No. 3D99-3015, 2001 
WL 98693 at *2 (Fla. 3d D.C.A. Feb. 7, 
2001). 

fd: 

22 See Joseph F. Anderson, The Lost Art: 
An Advocate’s Guide To Effective Clos- 
ing Argument, 10 S.C. Law. 26, 28 (1998) 
(stating “it is generally preferable to 
suggest to a jury that a witness is mis- 
taken or has a faulty memory instead of 
stating the witness is a ‘liar’ [because] 
[t]he term ‘liar’ itself is offensive to 
many.”). 

23 Brown, 678 So. 2d at 912 (emphasis 
added). 

*4 Gore, 719 So. 2d at 1200; see also 
Henderson v. State, 727 So. 2d 284, 285 
(Fla. 2d D.C.A. 1999), rev’d on other 
grounds, Washington v. State, 752 So. 
2d 16 (Fla. 2d D.C.A. 2000) (holding 
prosecutor’s comment improper when he 
stated, “It comes down to this, folks. If 
you believe what he said on that witness 
stand, check not guilty. Let him go. But 
that will mean that [the witnesses] are 
all a pack of liars,” as improperly shift- 
ing the burden of proof). 
°5 Gore, 719 So. 2d at 1201. 

*6 Ruiz, 743 So. 2d at 5 (alteration in 
original). 

28 Murphy resolved this issue for civil 
cases. The issue had been resolved for 
criminal cases in Craig v. State, 510 So. 
2d 857, 865 (Fla. 1987) (holding that a 
prosecutor’s closing argument remarks 
characterizing the defendant as being a 
“liar” were not improper in view of the 
record evidence). 

29 See e.g., United States v. Jacoby, 955 


F.2d 1527, 1540-41 (11th Cir. 1992); 
Bradford v. Whitley, 953 F.2d 1008, 1013 
(5th Cir. 1991); United States v. 
Peterson, 808 F.2d 969, 977 (2d Cir. 
1987). Similarly, the Supreme Court of 
Delaware observed: “Statements that a 
defendant is a ‘liar, or is ‘guilty,’ or that 
a state’s witness is ‘truthful,’ without di- 
rectly connecting those statements to 
evidence before the jury, are likely to be 
characterized by an appellate court as 
personal opinion.” Trump v. State, 753 
A.2d 963 (Del. 2000). 

3° The court also noted that the pros- 
ecutor “could have told the jury that the 
evidence proved Dean had been ‘un- 
truthful,’ or that she ‘fabricated her tes- 
timony,’ or ‘prevaricated,’ or that she 
‘bore false witness,’ ‘made up her story,’ 
‘is not to be believed,’ ‘violated her oath.’ 
These and many other words and 
phrases would have conveyed the same 
idea as ‘lie’ and ‘lying,’ perhaps not as 
forcefully, or, depending on the 
prosecutor’s rhetorical skill, perhaps 
more forcefully. Still, is there any rea- 
son in law why the words ‘lie’ and ‘lying’ 
shouid be banned from the vocabulary 
of summation, particularly in cases that 
turn on the defendant’s credibility?” 
United States v. Dean, 55 F.3d 640,665 
(D.C. Cir. 1995); see also Robert W. 
Clifford, Identifying and Preventing Im- 
proper Prosecutorial Comment in Clos- 
ing Argument, 51 Maine L. Rev. 242, 247 
(1999). 

31 This type of sanction is completely 
consistent with Florida law. See Olbek 
v. Kraut, 650 So. 2d 1138 (Fla. 5th D.C.A. 
1995) (stating: “[W]here counsel’s con- 
duct violates the code of professional 
responsibility, the trial judge should 
take appropriate measures to prevent 
such conduct.”). In fact, the Third Dis- 
trict Court of Appeal took it upon itself 
to do just that. See Borden v. Young, 479 
So. 2d 850, 851 n.1 (Fla. 3d D.C.A. 1985) 
(stating: “By the transmission of a copy 
of this opinion to The Florida Bar, we 
call its attention, pursuant to Integra- 
tion Rule 11.14(9), to the likelihood that 
the conduct of these lawyers in the trial 
below of case no. 77-28310, Dade County 
Circuit Court, was in violation of DR 7- 
106(C)(1),(3),(4),(6), Code of Professional 
Responsibility.”). 

32 Fox, 136 N.W.2d at 141. 
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“But I Don’t Want to Withdraw My Plea!” 
The Expansive View of Rule 3.170(1) 


efendant Jones strikes a 
plea bargain for a 30- 
month sentencing cap, 
including both prison and 
probation. The judge signs the writ- 
ten plea agreement and schedules 
sentencing. Complying with the 
plea agreement, the defendant con- 
verts his appearance bond to resti- 
tution for the alleged victims. At 
sentencing, the defendant has a dif- 
ferent lawyer and judge. No one 
mentions the plea agreement, and 
the judge imposes a split sentence 
of 20 months in prison plus 20 
months on probation, exceeding the 
30-month cumulative cap. Defense 
counsel files a notice of appeal. 

Defendant Barnes is party to a 
plea agreement that makes no men- 
tion of a fine. The judge signs the 
agreement, but at sentencing adds 
a $1,000 fine to the negotiated sen- 
tence. Again, no one complains, and 
the case goes to appeal. 

Can either Jones or Barnes get 
relief from the part of his sanction 
that exceeds the plea agreement? At 
this point the answer is no, at least 
not during the direct appeal. Under 
recent precedent, defendants or 
their lawyers can raise this type of 
issue on appeal only by first mov- 
ing to withdraw the plea within 30 
days of sentencing under Fla. R. 
Crim. P. 3.170()). 

This development is a setback for 
defendants, their lawyers, and the 
criminal justice system. First, it 
forces a defendant who wants only 
fulfillment of his plea to take the 
risky, unsatisfying step of moving 
to withdraw it. Second, it places the 
onus of moving to withdraw the plea 


by Glen P. Gifford 


A defendant's trial 
counsel bears the 
burden of staying 
abreast of the terms 
of the plea 
agreement and 
informing the judge 
of those terms at 
sentencing. 


on the same attorney who failed to 
recognize that the sentence ex- 
ceeded the plea agreement. Third, 
it undermines recent rule amend- 
ments giving defendants the oppor- 
tunity to raise and preserve sen- 
tencing issues during the appeal via 
Fla. R. Crim. P. 3.800(b)(2). None- 
theless, pending a possible change 
in the law, trial counsel must ensure 
that the sentencing judge under- 
stands the complete terms of the 
plea agreement and does not un- 
knowingly go beyond it. Failing that, 
counsel should consult defendants 
on whether to raise the issue after 
sentencing via a motion to withdraw 
the plea, at the risk of losing the 
benefit of the plea bargain. 

In this article, the author will ex- 
plain how the law in this area arose 
from the tension of the recently 
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erected Rules 3.170(1) and 3.800(b), 
discuss its effect on trial counsel, 
suggest the appropriate role for 
each of the new rules on sentences 
exceeding plea agreements, and of- 
fer a clarifying amendment to bring 
these rules into better balance. 


Sentencing Appeals 
Reform: Shifting the Burden 
In 1996, the legislature passed 
the Criminal Appeals Reform Act 
(CARA), which required that sen- 
tencing errors be preserved in the 
trial court before they can be raised 
on appeal.’ Previously, appellate 
courts entertained sentencing er- 
rors raised by defendants for the 
first time on appeal. The rationale 
was that, unlike trial errors which 
usually can be corrected only by a 
new trial, a sentencing error is eas- 
ily fixed by a simple remand, and 
shouldn’t be foreclosed because it 
wasn’t presented to the trial court.’ 
The legislature’s abrogation of 
this common-law rule prompted the 
Florida Supreme Court to give de- 
fendants an opportunity after sen- 
tencing to seek correction of sen- 
tencing error at the trial level, and 
thereby preserve the issue for ap- 
peal. The court initially authorized 
defendants to file a motion to cor- 
rect sentencing error under Fla. R. 
Crim. P. 3.800(b) before the notice 
of appeal.* Recognizing that errors 
sometimes go unrecognized until 
the appeal, which is often handled 
by different counsel, the court then 
provided that a defendant could also 
move to correct the sentencing er- 
ror before the first brief is filed in 
the appeal.‘ In Maddox v. State, 760 


| 
H 


So. 2d 89 (Fla. 2000), the court gave 
notice of its strong preference for use 
of new Rule 3.800(b)(2), stating that 
for those sentenced when the new 
rules were in effect, “we anticipate 
that the interests of justice should 
be served by the ability of appellate 
counsel to first raise the issue in the 
trial court prior to filing the first 
appellate brief.” Jd. at 98. District 
courts have followed suit, denying 
relief from sentencing errors that 
were not preserved by objection at 
sentencing or post-sentencing mo- 
tion under Rule 3.800(b).° 

Another expression of the trend 
toward placing the onus on defen- 
dants to seek correction of sentenc- 
ing error in the trial court is the 
adoption of Rule 3.170(1). Until its 
appearance, trial courts sentencing 
defendants outside a plea agree- 
ment were required to offer defen- 
dants an opportunity to withdraw 
the plea. Failure to extend this of- 
fer resulted in reversal of the sen- 
tence and remand with directions to 
either impose sentence within the 
terms of the agreement or allow the 
defendant to withdraw the plea.® 

The Supreme Court initiated the 
adoption of Rule 3.170(1) in Goins v. 
State, 672 So. 2d 30 (Fla. 1996). The 
court directed committees to “submit 
proposed rules which will provide a 
specified period of time within which 
a defendant could move to withdraw 
a plea on the grounds that the judge 
had imposed a sentence greater than 
that set forth in the plea agreement 
and which would further provide 
that the failure to file such a motion 
would preclude the defendant from 
raising the issue on appeal.” Jd. at 
32. The court suggested that this 
could be accomplished by incorporat- 
ing the concept into the proposed 
amendments to Rule 3.800 then be- 
ing germinated. Jd. at 32 n.3. How- 
ever, the provision subsequently 
adopted by the court’ appears in Rule 
3.170, which governs pleas, not Rule 
3.800, which concerns sentencing 
error. Rule 3.170(1) provides: “A de- 
fendant who pleads guilty or nolo 
contendere without expressly reserv- 
ing the right to appeal a legally dis- 
positive issue may file a motion to 
withdraw the plea within 30 days 


after rendition of sentence, but only 
upon the grounds specified in Fla. R. 
App. P. 

The second of the grounds referred 
to in Rule 9.140 is “a violation of the 
plea agreement, if preserved by a 
motion to withdraw the plea.” 

Thus, the rules now contain par- 
allel provisions: one authorizing a 
motion to correct sentencing errors 
filed before either the notice of ap- 
peal or the first brief on appeal, the 
other authorizing a motion to with- 
draw the plea filed before the notice 
of appeal. While these rules may 
seem complementary, they have 
been interpreted to close off defen- 
dants’ options under some circum- 
stances by forcing upon them a pro- 
cedure ill-suited to the wrong they 
have suffered. 


Plea or Sentencing 
Error? District Courts 
Navigate the New Rules 

The First DCA weighed in early 
on the scope of new Rules 3.170(1) 
and 3.800(b) in Green v. State, 700 
So. 2d 384 (Fla. lst DCA 1997)."° On 
appeal, Green challenged the im- 
position of a fine not contemplated 


by the plea agreement, without first 
raising the issue in the trial court. 
The district court noted that the 
Supreme Court promulgated Rule 
3.170() after its suggestion in Goins 
of a rule shifting the burden for ini- 
tiating the withdrawal of a plea from 
the court to the defendant. The 
Green panel discerned from this se- 
quence of events that the Supreme 
Court intended Rule 3.170(1) and not 
Rule 3.800(b) to be the vehicle for 
preserving the issue for appeal. 
However, because Rule 3.170(1) was 
not in force at the time of Green’s 
sentence, the court concluded that 
he could raise the issue for the first 
time on appeal without preserving 
it below. Id. at 386-87. 

While Green benefited from the 
court’s differentiation of Rule 
3.170(1) from 3.800(b), subsequent 
defendants would suffer. The Fourth 
DCA relied on Green in refusing to 
vacate a three-year mandatory 
minimum sentence not contem- 
plated by the plea agreement, be- 
cause the defendant had not moved 
to withdraw the plea under Rule 
3.170(1). Hall v. State, 765 So. 2d 282 
(Fla. 4th DCA 2000). Significantly, 
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Hall’s counsel objected at sentencing 
to the three-year term on grounds it 
was not contemplated by the plea 
agreement. Id. at 283. This fulfilled 
the function of a Rule 3.800(b) mo- 
tion, leaving the defendant only to 
either accept the plea or seek its 
withdrawal. The Second DCA cited 
to Green in refusing to reverse a sen- 
tence that exceeded the minimum 
guidelines sentence contemplated 
by the plea agreement, because the 
defendant had not moved to with- 
draw the plea. Meriweather v. State, 
26 Fla. L. Weekly D408 (Fla. 2d DCA 
Feb. 7, 2001). 

Finally, the First DCA invoked 
Green in ruling that a Rule 
3.800(b)(2) motion to correct a sen- 
tence exceeding the plea agreement 
did not preserve the issue for appeal. 
Gafford v. State, 26 Fla. L. Weekly 
D1095 (Fla. lst DCA April 26, 
2001).'' Gafford bargained for a 
29.9-month sentencing cap of prison 
plus probation, but received a split 
sentence of 24.3 months in prison 
plus two years on probation. The 
district court ruled that because 
Gafford had not moved to withdraw 
the plea before the notice of appeal, 
the trial court had no jurisdiction to 
entertain a motion to correct sen- 
tencing error filed by appellate coun- 
sel before the initial brief but more 
than six months after imposition of 
sentence. The opinion does not re- 
flect whether the court was informed 
at the original sentencing hearing 
that its sanction exceeded the terms 
of the plea agreement. 

The courts in each of these cases 
specified that the affirmances were 
without prejudice to the defendants’ 
right to seek relief via a motion for 
postconviction relief under Rule 
3.850. Grounds for such motion would 
be ineffective assistance of trial coun- 
sel for failing to either invoke the plea 
agreement at sentencing or timely 
move to withdraw the plea. 


Withdrawing the Plea: Right 
Solution to Wrong Problem 
The decision in Gafford is prob- 
lematic, for it appears to require a 
defendant whose sentence is incon- 
sistent with the plea agreement to 
move to withdraw the plea in all 


circumstances, or waive the issue for 
direct appeal. What of the defendant 
who has already paid restitution as 
part of his plea agreement? Or the 
defendant who is content with all 
but one aspect of his sentence, such 
as the fine in Green? Or the defen- 
dant sentenced by a judge who, 
through negligence of counsel, was 
never informed of a plea agreement 
accepted by a different judge? In 
each scenario, Gafford compels a 
motion to withdraw the plea, though 
each defendant merely wishes to 
have the plea agreement fulfilled. 
While a defendant does not have an 
absolute right to specific perfor- 
mance of the terms of the plea,’ this 
is a permissible, even preferred, 
remedy.'* When a judge unwittingly 
imposes sanctions that either exceed 
the terms of the plea agreement, as 
in Gafford, or are not contemplated 
by the agreement, as in Green, the 
result is a sentencing error which 
can be corrected without violating 
the plea agreement. This error 
should be cognizable under Rule 
3.800(b)(2), and not jurisdictionally 
foreclosed during the appeal—both 
in the trial and appellate courts— 
by failure to timely file a motion 
asking for a remedy the defendant 
does not want. 

In accord with the intent of CARA 
and its related rule amendments, a 
Rule 3.170(1) motion to withdraw 
the plea should be an appellate pre- 
requisite when the trial court has 
rejected a defendant’s demand to be 
sentenced within the terms of the 
plea agreement, as in Hall. Failure 
to preserve the issue via a motion 
to withdraw the plea under those 
circumstances will leave the defen- 
dant without a remedy on direct 
appeal. But when a defendant seeks 
only to inform a trial judge that the 
sanction varies from the plea agree- 
ment and ask that the two be 
brought into harmony, Rule 3.800(b) 
rather than Rule 3.170(1) is the ap- 
propriate tool. 

In ruling to the contrary, the First 
DCA has shifted the onus of raising 
this issue to defendants under Rule 
3.850, either after or in lieu of the 
appeal. This is a hardship on both 
defendants and the trial courts, as 
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most post-conviction movants are 
unrepresented and inadequately 
versed in legal pleadings to vindi- 
cate their rights. Moreover, this 
postpones any remedy by months or 
years, denying many incarcerated 
movants a timely remedy and those 
with short sentences any relief 
whatsoever." 


Living with the Law: 
Options and a Proposal 
Though a First DCA decision, 
Gafford is controlling on trial 
courts statewide until and unless 
it is abrogated by court rule or met 
by a contrary decision in a sister 
court or the state Supreme Court.'® 
This means that sentences not con- 
templated by a plea agreement 
cannot be raised as an issue on 
appeal unless preserved by an ob- 
jection during the sentencing hear- 
ing or a motion to withdraw the 
plea before the notice of appeal. 
Under this regime, a defendant’s 
trial counsel bears the burden of 
staying abreast of the terms of the 
plea agreement and informing the 
judge of those terms at sentencing. 
After sentencing, counsel must 
examine the written sentence'® 
and, if it varies from the plea 
agreement, decide whether to 
move to withdraw the plea after 
consulting with the defendant on 
the prospect of losing the other 
benefits of the plea. A Rule 3.170(1) 
motion may be filed in tandem 
with a Rule 3.800(b)(1) motion to 
correct the error of imposition of 
sentence without regard to the 
plea agreement. Both must be filed 
within the 30 days after sentenc- 
ing alloted for the notice of appeal. 
Because Gafford undermines 
Rule 3.800(b)(2), requires some de- 
fendants to ask for an unwanted 
remedy to preserve appellate 
rights, and inequitably postpones 
relief for others, the Supreme 
Court should consider ameliorat- 
ing its impact. The court may take 
steps to provide that a sentence 
that merely varies from the plea 
agreement may be challenged via 
motion under Rule 3.800(b)(1) or 
(2). One way this can be accom- 
plished is by amending Rule 
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9.140(b)(2)(a)(ii), to which Rule 
3.170() refers. Rule 9.140(b)(2)(a)(ii)b 
could provide that a defendant may 
directly appeal “a violation of the plea 
agreement by the state, if preserved 
by a motion to withdraw the plea.” 
(Added words emphasized.) A new 
subsection could be added to pro- 
vide for appeal from “a denial of a 
request to comply with the plea 
agreement, if preserved by a mo- 
tion to withdraw the plea.” This 
would distinguish an uninten- 
tional divergence from the plea 
agreement, cognizable under Rule 
3.800(b), from either a judge’s con- 
scious departure from the agree- 
ment or the state’s failure to ful- 
fill its obligations, both of which 
could only be challenged under 
Rule 3.170(1). Consistent with the 
policies supporting the adoption of 
Rule 3.800(b)(2),'’ counsel on ap- 
peal will be better situated to rec- 
ognize the inadvertent departure 
from the plea agreement and ei- 
ther rectify or preserve it for ap- 
peal by motion before filing the 
initial brief. O 


1 1996 Fla. Laws ch. 248, which en- 
acted Fia. Stat. §924.051. Section 
924.051(3) requires that a prejudicial 
error be alleged and properly pre- 
served, and authorizes reversal of a 
sentence only after the court deter- 
mines that prejudicial error “occurred 
and was properly preserved.” 

2 State v. Rhoden, 448 So. 2d 1013, 
1016 (Fla. 1984). 

3 Amendments to Florida Rule of Ap- 
pellate Procedure 9.010(g) and Florida 
Rule of Criminal Procedure 3.850, 675 
So. 2d 1374 (Fla. 1996). The court in- 
creased the period for moving to cor- 
rect sentencing issues from 10 to 30 
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days in Amendments to the Florida 
Rules of Criminal Procedure, 685 So. 
2d 1253, 1271 (Fla. 1996). 

4 Amendments to Florida Rules of 
Criminal Procedure 3.111(e) and 3.800 
and Florida Rules of Appellate Proce- 
dure 9.020(h), 9.140 and 9.600, 760 So. 
2d 67 (Fla. 1999), on grant of rehear- 
ing, 761 So. 2d 1015 (Fla. 2000). The 
court observed that the Rule 
3.800(b)(2) procedure “will give appel- 
late counsel, with expertise in detect- 
ing sentencing errors, the opportunity 
to identify any sentencing errors and 
a method to correct these errors and 
preserve them for appeal.” 761 So. 2d 
at 1018. 

5 See, e.g., Harvey v. State, 26 Fla. L. 
Weekly D54 (Fla. 1st D.C.A. Feb. 20, 
2001); Mancha v. State, 768 So. 2d 1178 
(Fla. 2d D.C.A. 2000); Schoeller v. 
State, 25 Fla. L. Weekly D2778 (Fla. 
4th D.C.A. 2000); Jones v. State, 776 
So. 2d 1117 (Fla. 5th D.C.A. 2001). 

® Rodriguez v. State, 610 So. 2d 476 
(Fla. 2d D.C.A. 1992); Perry v. State, 
510 So. 2d 1083 (Fla. 2d D.C.A. 1987); 
and Kiefer v. State, 295 So. 2d 688 (Fla. 
2d D.C.A. 1974). The Supreme Court 
approved these decisions in Goins v. 
State, 672 So. 2d 30 (Fla. 1996), while 
expressing dissatisfaction with the re- 
sult. 

7 Amendments, 685 So. 2d at 1257, 
effective January 1, 1997. 

8 Issues cognizable in an appeal from 
a guilty or nolo contendere plea with- 


out reservation of the right to appeal 
are now listed in Fia. R. App. P. 
9.140(b)(2)(ii)a through e. 

9 Fia. R. App. P. 9.140(b)(2)(ii)b. 

10 Green is the basis for the situation 
faced by defendant “Barnes” in the sec- 
ond paragraph of this article. 

1 The dilemma of defendant “Jones” 
in the first paragraph is based on 
Gafford. 

2 Goins, 672 So. 2d at 31. 

13 See Spencer v. State, 623 So. 2d 
1211 (Fla. 4th D.C.A. 1993); and Buffa 
v. State, 641 So. 2d 474 (Fla. 3d D.C.A. 
1993), both of which quote the passage 
with the concurring opinion in 
Santobello v. New York, 404 U.S. 257, 
265 (1971), that in choosing between 
specific performance and withdrawal 
of a plea as the remedy for the state’s 
breach of a plea agreement, the court 
“ought to accord a defendant’s prefer- 
ence considerable, if not controlling 
weight.” 

‘4 The Supreme Court expressed dis- 
dain for reliance on Rule 3.850 to cure 
sentencing errors in Maddox, 760 So. 
2d at 98. 

15 See Pardo v. State, 596 So. 2d 665, 
666 (Fla. 1992) (decisions of district 
court of different jurisdiction binding 
on trial courts in absence of 
interdistrict conflict). 

6 Rule 3.670 requires the clerk to 
serve the written sentence on counsel 
within 15 days of receipt. 

17 Amendments, 761 So. 2d at 1017. 
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Rethinking the Valuation of Family 
Limited Partnerships Holding Passive Assets 


ppraisers often ask the 

question, “What is the ap- 

propriate amount of the 

valuation discount for an 
interest in a family limited partner- 
ship (FLP)?” To this writer, the 
question is thought-provoking be- 
cause it is raised only in the con- 
text of FLPs, and not in the case of 
business entities where appraisers 
routinely and without extreme dif- 
ficulty are able to independently 
determine what the size of the dis- 
counts should be. 

The difficulty with FLPs may be 
that appraisers recognize that FLPs 
are more in the nature of estate 
planning arrangements, such as 
family trusts, as opposed to busi- 
ness entities such as publicly traded 
partnership interests. Being expe- 
rienced only with business valua- 
tion, many appraisers have diffi- 
culty in arriving at the appropriate 
amount of valuation discounts for 
FLPs because of their inherent non- 
business nature. 

As a practical matter, appraisers 
know that a nonfamily member 
would never want to buy an inter- 
est in an FLP any more than an 
interest in a family trust and, there- 
fore, that it would not be inconceiv- 
able that such a purchaser would 
demand a discount of as much as 
80 percent to buy into the arrange- 
ment. At the same time, appraisers 
know that an owner of an FLP in- 
terest would never sell his or her 
interest at an 80 percent discount, 
and that an 80 percent discount in 
valuing a business interest is nor- 
mally excessive and would not be 
accepted by the IRS. This resulting 


by George F. Del Duca 


Should discounts be 
applied in valuing 
interests in family 

limited partnerships 

holding passive 
assets? 


quandary on the part of appraisers 
leads to the search for some “stan- 
dard discount” for FLPs.' 

The courts have also appeared to 
impose somewhat of a double stan- 
dard with respect to valuation dis- 
counts for FLPs. Although declin- 
ing to disregard the partnership 
form to deny the discounts under 
the various legal theories advanced 
by the IRS, the courts have none- 
theless been rather consistent in 
reducing the discounts for FLPs 
claimed by taxpayers to amounts 
that are substantially below the 
discounts the courts have allowed 
in the past for even general part- 
nership interests.” Judge Laro of 
the Tax Court has advised apprais- 
ers to use valuation discounts in 
moderation in the case of FLPs.* 
Discounts are what they are, and 
Judge Laro’s advice to use them in 
moderation in the case of FLPs may 
be interpreted as being some recog- 
nition, on his part at least, that dis- 
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counts for FLPs should be smaller 
than discounts for interests in real 
business entities. 


Resolution of the Issue 

The issue of valuation discounts 
for FLPs holding passive assets was 
actually resolved almost 60 years 
ago in Richardson v. Commissioner, 
2 T.C.M. 1039 (1943). Richardson 
involved gifts of minority interests 
in a family corporation holding 
marketable securities, but the ra- 
tionale is equally applicable today 
to the valuation of interests in FLPs 
holding passive assets. The Tax 
Court denied the 50 percent dis- 
count claimed by the taxpayer on 
apparent public policy grounds: 


If the arguments of petitioner were to 
prevail, any cohesive family owning se- 
curities having a market value readily 
ascertainable from trading on the open 
public market could organize a family 
holding corporation, transfer to such cor- 
poration the securities which it owns, 
and then deal with the stock of the fam- 
ily corporation on the basis that it has 
by reason of petitioner’s arguments a 
market value of only approximately half 
of the market value of the securities 
owned by such a corporation, thus cut- 
ting in two gift taxes and estate taxes 
which would otherwise be payable on the 
transfer of the securities themselves. 

We cannot agree. Closely held stock 
of a family holding company which was 
never sold on the open market and was 
never intended by the organizers of the 
corporation to be sold, but was intended 
to be held by members of the family to 
evidence their respective beneficial 
rights in securities which were bought 
and sold by the corporation and which 
were dealt in on the open market, can 
only be valued in any real or practical 
way by primarily considering the value 
of the securities owned by the corpora- 
tion. Any other approach would, in our 
opinion, be futile.’ 


| 
4 


At present, the entity of choice is 
the FLP rather than the family hold- 
ing company that was popular at the 
time of Richardson. However, noth- 
ing else of substance has changed 
in the past 60 years that would in- 
form valuation discounts today for 
FLPs that the Tax Court was prone 
to reject in Richardson because of 
the clear abuse they would present.° 


Subsequent Confusion 
of the Issue 

The taxpayer in Richardson ap- 
pealed the decision. Although the 
decision was affirmed on appeal,° 
the judge writing the appeals court 
opinion indicated that the Tax Court 
may have erroneously used some 
notion of “intrinsic value” rather 
than “fair market value” required 
under the regulations. However, the 
opinion states that the other two 
judges hearing the appeal felt that 
the Tax Court used the proper valu- 
ation standard. A second appeal was 
filed, but the Supreme Court de- 
clined to review the matter.’ 

The statutory provisions of the 
Internal Revenue Code provide that 
the amount subject to estate and gift 
tax is the “value” of property owned 
at death or transferred by gift.* The 
regulations explain that the “value” 
of property for these purposes is its 
“fair market value.” The regulations 
define “fair market value” as “the 
price at which the property would 
change hands between a willing 
buyer and a willing seller, neither 
being under any compulsion to buy 
or to sell and both having reason- 
able knowledge of relevant facts.” 
“Intrinsic value” (also called “actual 
value,” “investment value,” or “value 
in use”) is the value of the property 
to the actual transferor or trans- 
feree, and equals the proportionate 
interest of the transferor (in the case 
of the estate tax) or transferee (in 
the case of the gift tax) in the value 
of the underlying assets owned by 
the entity without any entity-level 
discounts. 

Although the courts have inter- 
preted the regulations as requiring 
a hypothetical sale between hypo- 
thetical parties in the case of busi- 
ness interests, the courts have also 


held that intrinsic value may be 
used as a substitute for, or an 
equivalent to, a hypothetical fair 
market value in valuing nonbusi- 
ness interests when appropriate, 
such as in valuing interests in 
trusts,'' and in valuing successive 
interests in trusts or other property 
like life estates, terms of years, re- 
versions, and remainders: 


[T]he record before us fails to show the 
existence of any market in which re- 
mainder or reversionary interests such 
as the one here to be valued are regu- 
larly bought and sold and fails to show 
any actual sales of such interests which 
may be properly used as comparisons. 
Therefore not only is the “market” a hy- 
pothetical market, but the willing seller 
with full knowledge of the pertinent facts 
under no compulsion to sell and the will- 
ing buyer with like knowledge of the 
facts and similarly under no compulsion 
to buy are also hypothetical ... . Ac- 
cordingly, the fair market value to be 
determined in this case is a hypotheti- 
cal fair market value which is equiva- 
lent to “intrinsic or actual value.” ” 


Further, even in the case of busi- 
ness interests, although black-letter 
law may hold that the willing buyer 
and willing seller are hypothetical 
parties rather than real ones, the 
circumstances of actual buyers, sell- 
ers, and owners are often important 
in determining fair market value.” 
As stated in the gift tax case of True 
v. United States, 547 F. Supp. 201, 


203 (D. Wyo. 1982), “[hlypothetical 
analysis can be a valuable tool; how- 
ever, when real considerations ex- 
ist, those realities should not and 
cannot be ignored.” In Estate of 
Andrews v. Commissioner, 79 T.C. 
938, 956 (1982), the Tax Court has 
stated that in estate tax cases 
“(clertainly, the hypothetical sale 
should not be constructed in a 
vacuum isolated from the actual 
facts that affect the value of the 
[property] in the hands of decedent 
....” As stated by Professor James 
Bonbright, in his prominent study 
of valuation theory: 

{O]ne should rest under no illusion that 
the term [fair market value] means any- 
thing definite, save with respect to 
highly marketable property—and not 
even invariably then. For it confuses the 
distinction between the price at which a 
given property can be sold, and the value 
of the property to the taxpayer himself; 
and the confusion is by no means re- 
solved by the familiar mumbo jumbo 


about an imaginary willing buyer and a 
willing seller." 


That use of intrinsic value and 
consideration of actual circum- 
stances is appropriate in valuing 
interests in FLPs seems clear after 
Estate of Robertson v. Commis- 
sioner, Docket No. 12782-96. Accord- 
ing to the petition filed in that case” 
by Stacy Eastland and John Porter 
(nationally renowned proponents of 


Before this conversation goes any further, a warning: | don’t “hold” well. 
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using FLPs as an estate planning 
tool), the husband and wife who 
were general partners of a real es- 
tate FLP bought a daughter’s six 
percent limited interest at a price 
equivalent to six percent of the value 
of the underlying real estate with- 
out discounts. The petitioner as- 
serted that there was no gift to the 
daughter because the parents as 
general partners had the power to 
liquidate the real estate and, 
thereby, to receive the full value of 
the daughter’s six percent interest. 
Therefore, as stated in commentary 
on the case, the six percent limited 
partnership interest was worth far 
more to the actual buyers on the 
basis of intrinsic value rather than 
the fair market value that would be 
the standard under the hypotheti- 
cal “willing buyer-willing seller test” 
had the transaction constituted a 
gift for gift tax purposes.’® 

In Colonial Trust Company v. 
Kraemer, 63 F. Supp. 866, 871 (D. 
Conn. 1945), a district court citing 
the appeals court decision in 
Richardson held that it was without 
authority to prevent the partial eva- 
sion, as the court termed it, of the 
estate tax through the organization 
of a family corporation to obtain 
valuation discounts, and that “clos- 
ing this door” was solely within the 
province of Congress. However, it is 
unclear to this writer why Congres- 
sional action would be necessary to 
overturn a judicial interpretation of 
the regulations that a purely hypo- 
thetical sale by hypothetical parties 
is required in all cases when there 
are judicial precedents to the con- 
trary in the trust context and else- 
where. It is equally unclear to this 
writer why the court could not close 
the door based simply on public 
policy grounds as it did in the case 
of revaluation agreements, for ex- 
ample, in which the court voided the 
agreements on the basis that they 
have the tendency to discourage the 
collection of the tax.!’ 

In Estate of Bright v. United 
States, 658 F.2d 999, 1004 (5th Cir. 
1981), the court stated that the gov- 
ernment might have cited the Tax 
Court decision in Richardson in sup- 
port of its position on family attri- 


bution. This position was that the 
voting power of all family members 
in a closely held corporation should 
be combined so that the interest of 
each family member in the corpora- 
tion would be valued on a control 
basis, thus precluding minority dis- 
counts in the context of family cor- 
porations.'* However, the court in 
Bright then stated that the language 
of the Tax Court opinion that might 
have provided some support for the 
application of family attribution, in 
the context of the valuation of stock 
of a family holding corporation, was 
rejected on appeal. 

The IRS reversed its position on 
family attribution in Revenue Rul- 
ing 93-12, 1993-1 C.B. 202, holding 
that minority discounts would no 
longer be precluded on the basis of 
family attribution. Since the Tax 
Court decision in Richardson ex- 
tended beyond family attribution to 
public policy considerations as well 
as to using intrinsic value to mea- 
sure fair market value in appropri- 
ate cases, this writer does not view 
Bright as overruling the Tax Court 
decision in Richardson. 

However, in Drybrough v. United 
States, 208 F. Supp. 279, 287 (W.D. 
Ky. 1962), the Tax Court disagreed 
with the rationale of its earlier de- 
cision in Richardson and allowed a 
minority discount in valuing gifts of 
stock in four real estate family hold- 
ing companies by a father to his 
sons. Similarly, in Estate of Garrett 
v. Commissioner, 12 T.C.M. 1142, 
1151 (1953), the Tax Court dis- 
agreed with its prior decision in 
Richardson and allowed a minority 
discount in valuing a minority in- 
terest in a family holding company 
whose underlying assets were stock 
in a closely held corporation and an 
interest in a joint venture, neither 
of which were engaged in active 
business operations. However, the 
Tax Court in Estate of Murphy v. 
Commissioner, 60 T.C.M. 645, 658 
(1990), cited with approval its prior 
decision in Richardson. Also, while 
citing the appeals court decision in 
Richardson, the Tax Court in 
Cruikshank v. Commissioner, 9 T.C. 
162, 165 (1947), did not allow a mi- 
nority discount for a minority inter- 
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est in a family holding company the 
assets of which consisted of cash, 
stocks, bonds, and real estate. In 
Estate of Grootemaat v. Commis- 
stoner, 38 T.C.M. 198, 205 (1979), 
the Tax Court held that its prior de- 
cision in Richardson, involving as it 
did an investment company holding 
marketable securities, did not apply 
to a minority interest in the operat- 
ing company at issue in that case. 

In summary, the Tax Court in 
Murphy agreed with its earlier de- 
cision in Richardson, and in 
Cruikshank reached the same result 
based on a hypothetical sale ap- 
proach. Further, in Grootemaat the 
Tax Court recognized that its deci- 
sion in Richardson was correct 
based on the facts in that case. 
Therefore, the Tax Court decision in 
Richardson has for many years been 
interpreted to deny a minority dis- 
count in valuing a minority inter- 
est in a family holding company 
whose assets consist chiefly of mar- 
ketable assets.'? However, taxpay- 
ers have taken the position, with 
some success, as reflected in deci- 
sions such as Colonial Trust Com- 
pany, Bright, Drybrough, and 
Garrett, that a minority interest dis- 
count should also apply in this situ- 
ation based on arguments that a 
purely hypothetical sale approach 
with attendant discounts is manda- 
tory in all valuation cases (which is 
not the case) and that use of intrin- 
sic value is synonymous with the 
rejected family attribution rule 
(which is also not the case). 


Rethinking the Issue 

In Estate of Strangi v. Commis- 
sioner, 115 T.C. 478 (2000), the Tax 
Court, in allowing discounts for in- 
terests in an FLP holding passive, 
marketable assets, had to conclude, 
contrary to what this writer per- 
ceives to be sound tax administra- 
tion policies, that the form rather 
than the substance of the transac- 
tion was controlling as to valuation. 
The court found that the partner- 
ship was an estate planning ar- 
rangement devoid of business pur- 
pose that was formed for the tax 
avoidance purpose of obtaining valu- 
ation discounts. 
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However, the court in Strangi held 
that since all the “i’s were dotted” 
and “t’s were crossed” and the part- 
nership was therefore validly 
formed under state law, a hypotheti- 
cal willing buyer-willing seller stan- 
dard was required to be applied in 
valuing the partnership interests. 
Further, the court allowed the dis- 
counts set forth in the IRS ap- 
praisal. Certainly a resolution such 
as this that is based on exalting form 
over substance to permit the avoid- 
ance of tax envisioned in Richardson 
is most troublesome from a tax ad- 
ministration standpoint. What 
should have been the proper resolu- 
tion of Strangi from a valuation per- 
spective? 

In the past, the courts have rec- 
ognized that the hypothetical mar- 
ket price should not be used where 
it is inappropriate to do so. For ex- 
ample, Flower bonds are valued at 
par for estate tax purposes even 
though they may trade at a market 
price below par. Further, although 
the value of successive interests in 
property held in trust and otherwise 
is discounted to present value by 
using factors in the actuarial tables, 
as stated above separate valuation 
discounts are generally not applied. 
Finally, and of most importance, 
courts in the past have recognized 
that intrinsic value rather than a 
hypothetical market price should be 
used to determine fair market value 
in the case of estate planning ar- 
rangements, such as family trusts,”° 
as is further discussed below. 

The courts have required no statu- 
tory or regulatory provision to value 
beneficial interests in family trusts 
on the basis of their intrinsic value 
as opposed to a hypothetical mar- 
ket price. Indeed, an argument that 
a valuation discount should be ap- 
plied when the trustee is someone 
with an interest adverse to the ben- 
eficiary whose interest is being val- 
ued does not defy logic under a hy- 
pothetical sale approach. However, 
there are two reasons why intrinsic 
value is applied in valuing interests 
in family trusts, rather than a hy- 
pothetical market price with its at- 
tendant discounts. 

The first reason is that a trust 


typically is a mere “concentration of 
wealth” rather than a “family busi- 
ness.” Because taxation of concen- 
trations of wealth such as trusts has 
been traditionally viewed as praise- 
worthy, the fair market value stan- 
dard is applied differently to these 
estate planning arrangements. In- 
trinsic value is generally used 
rather than a value based on a hy- 
pothetical sales price. As a result, 
discounts are not allowed. On the 
other hand, since taxation of family 
businesses is viewed as troubling, 
favorable treatment has been pro- 
vided by applying a hypothetical 
market price to allow valuation dis- 
counts.”’ 

The determination of whether an 
arrangement constitutes a concen- 
tration of wealth, such as a typical 
trust as opposed to a true family 
business, is a rather objective one 
that is based on the nature of the 
entity’s underlying assets (passive 
versus active business) and not on 
the particular form in which the 
entity may be structured. Accord- 
ingly, even though a voting trust 
holding stock of a closely held busi- 
ness is structured in the form of a 
trust, minority discounts are rou- 
tinely applied in valuing interests 
in these arrangements because the 
beneficiary’s interest is equivalent 
to outright ownership of a minority 
interest in a business. Similarly, the 
fact that the concentration of wealth 
in Strangi was structured in the 
form of a partnership rather than 
in the form of a trust did not neces- 
sitate the application of a hypotheti- 
cal market price for valuation pur- 
poses. Having found that the 
partnership was an estate planning 
arrangement with no business pur- 
pose, in this writer’s opinion the 
court in Strangi should not have 
applied a hypothetical sale approach 
to allow the discounts for the FLP 
in that case. It is believed that the 
hypothetical sale approach is inap- 
plicable in valuing the type of non- 
business partnership in Strangi 
that holds only passive assets that 
are identical in nature to those typi- 
cally held in a trust. 

In addition to the influence on 
transfer tax valuation of the “cul- 


tural constructs” of “concentrations 
of wealth” versus “family busi- 
nesses,” the court decisions agree 
that minority discounts are inappro- 
priate in valuing beneficial interests 
in trusts by reason of the strict fi- 
duciary duty the trustee owes to the 
beneficiaries to act in their best in- 
terests.” For example, in Estate of 
Luton v. Commissioner, 68 T.C.M. 
1044 (1994), an issue was the value 
of the decedent’s 41.9 percent minor- 
ity interest in a liquidating trust 
holding a nonpublicly traded note. 
The trust agreement provided that 
a vote of two-thirds of the trust units 
was required to force the trustee to 
liquidate. The terms of the trust also 
imposed transfer restrictions on the 
transfer of the trust units. The court 
agreed with the IRS valuation ex- 
pert that a 10 percent discount 
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should be applied in valuing the note 
to reflect its lack of marketability. 
However, the court refused to allow 
discounts at the trust level either 
for the decedent’s minority interest 
or for the lack of marketability of 
the trust units themselves. 

The court held that a minority 

discount was inappropriate by rea- 
son of the fiduciary duties owed by 
the trustee to the owners of the trust 
units: 
Petitioner’s sole contention is that a 
holder of the trust units has no power to 
force the trustees to liquidate the note. 
Respondent argues that since the 
trustee’s relationship to the beneficiary 
is that of a fiduciary, the trustee must 
adhere to the terms of the trust and act 
solely for the benefit of the beneficiary . . 
.. The trustees had to exercise their pow- 
ers, including the power to sell the note, 
according to the “prudent man standard.” 
And if the trustees breached their fidu- 
ciary duty to the beneficiaries by not sell- 
ing the note, any beneficiary could sue to 
force the sale of the note .... We find 
respondent’s argument persuasive and 
hold that a discount for minority inter- 
est was inappropriate.” 


Because a general partner nor- 
mally owes fiduciary duties to lim- 
ited partners that are equivalent to 
those of a trustee, the rationale in 
Luton should be equally applicable 
to preclude a minority discount in 
the FLP context.‘ In Florida, absent 
a contrary provision in the partner- 
ship agreement, a general partner 
owes fiduciary duties to limited 
partners just like that of a client and 
attorney or trustee.”° Indeed, in 
Florida, “only the relationship of 
marriage can bring the contracting 
parties into a more confidential re- 
lation and impose a more binding 
fiduciary status than that of part- 
nership.””© 

The court in Luton also held that 
a marketability discount would not 
be allowed for the trust units based 
on Estate of Jephson, 87 T.C. 297 
(1986), which held that a market- 
ability discount is unwarranted 
where the assets of an entity con- 
sist solely of liquid assets. Since a 
10 percent discount already had 
been applied in valuing the note 
owned by the trust to arrive at its 
freely traded or liquid value, no ad- 
ditional marketability discount was 
warranted at the trust level. There- 


The decisions agree 
that minority discounts 
are inappropriate in 
valuing beneficial 
interests in trusts by 
reason of the strict 
fiduciary duty the 
trustee owes to the 
beneficiaries. 


fore, under the rationale of Luton, 
no minority or marketability dis- 
counts would generally be allowed 
for FLPs holding marketable real 
estate or publicly traded securities.” 

In Estate of Casey, 71 T.C.M. 2599 
(1996), the issue was the value of a 
50 percent interest in a liquidating 
trust holding a residence and other 
passive assets consisting of house- 
hold furnishings and cash. The trust 
instrument provided that no trust 
beneficiary could assign or transfer 
an interest in the trust to any party 
other than to another beneficiary of 
the trust. The court in Casey noted 
that the liquidating trust was not a 
business entity and, therefore, 
should not be valued as such using 
a hypothetical market price. Consis- 
tent with Luton, the court held that 
no minority discount should be ap- 
plied by reason of the trust relation- 
ship. The court allowed a 15 percent 
discount to reflect the delay in the 
realization of the liquidated value. 
However, the court in Casey held 
that the trust relationship, permit- 
ting as it did the trustee to liquidate 
without conditions or hindrances 
from beneficial interest holders, pre- 
cluded allowing any larger discount 
regardless of whether the discount 
were labeled as a time-value-of- 
money discount or a lack of market- 
ability discount. 

The resemblance of an FLP to a 
trust is particularly apparent when 
the FLP is used as nothing more 
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than a discount mechanism as part 
of a trust arrangement. For ex- 
ample, instead of transferring 
stocks directly to a charitable lead 
annuity trust, pursuant to a prear- 
ranged plan the stocks are instead 
transferred to a family limited part- 
nership that is formed under a part- 
nership agreement executed on the 
same date as the trust instrument. 
Then the FLP interests are trans- 
ferred to the trust. By applying a 30 
percent discount to the stocks by 
reason of the FLP, the value of the 
gift of the remainder to the children 
may be reduced by two-thirds or 
more, depending upon the age of the 
donor and the amount of the annual 
payout to charity.”* In a case like 
this, logic would appear to dictate 
that the FLP should be valued in the 
same manner as the trust of which 
it is an inextricable part. 


IRS Litigating Position 

The IRS litigating position on the 
issue of the valuation of FLPs hold- 
ing passive, liquid assets is set forth 
in Field Service Advice 200049003 
(September 1, 2000): 


Trust Analogy. A family limited part- 
nership holding liquid assets is analo- 
gous to a trust for valuation purposes, 
for the primary purpose of both is to 
hold assets for protection and invest- 
ment for ultimate distribution to the 
beneficiaries/partners. The role of the 
general partner, as manager of the as- 
sets and decision-maker regarding dis- 
tributions, is analogous to that of a 
trustee. Both are subject to fiduciary 
duties toward the beneficiaries/part- 
ners. As a result, the nature of the part- 
ners’ interests in a family partnership 
holding liquid assets is closely analo- 
gous to that of a holder of a beneficial 
interest in a trust. 

If a donor transfers property to an 
irrevocable trust, the amount of the gift 
is the value of the assets transferred to 
the trust (or if the donor, for example, 
retains a life estate, the gift is the actu- 
arial value of the remainder interest 
transferred). Presumably, the result 
would be the same if the donor trans- 
ferred property to a revocable trust and 
then relinquished the right of revocation 
over the entire trust at one time. The 
focus for valuing the gift is the value of 
the assets transferred by the donor, not 
the sum of the values of the trust inter- 
ests received by the donees. Similarly, 
if the donor relinquished the right to 
revoke by making seriatim gifts of trust 
interests to the beneficiaries, the amount 
of the gift will be the value of the trust 
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assets represented by the trust inter- 
est. [Footnote omitted] Thus the inter- 
ests transferred should be valued like 
interests in a trust, i.e., with no dis- 
counts. 

The valuation methodology that the 
courts have been using in valuing part- 
nership interests originated in cases 
valuing interests in corporations con- 
ducting an active trade or business, and 
would be appropriate in cases where the 
partnership conducts an active trade or 
business. It is inappropriate, however, 
where the partnership is holding passive 
assets identical to those typically held 
in trust. 

This argument is not that a family 
partnership is in substance a trust. 
Rather, in view of the similarities be- 
tween the two entities, the same valu- 
ation methodology should be applied 
in valuing transfers with respect to 
both entities. While this argument is 
not dependent on the testimony of a 
qualified valuation expert, it does re- 
quire a well-developed factual record 
describing the transaction, and the in- 
terests and roles of each of the parties. 

Application of the “trust analogy” 
argument to FLPs is consistent with 
the use of intrinsic value to deter- 
mine fair market value in the case 
of what an ordinary person would 
perceive to be a mere “concentration 
of wealth” (that is, a bundle or 
grouping of passive assets) as op- 
posed to an active business, regard- 
less of the form in which an attor- 
ney may structure the passive 
assets. As evidenced by the Tax 
Court’s refusal in Strangi to rule on 
the applicability of §2036(a) of the 
Code by reason of the failure of the 
IRS to raise this argument on a 
timely basis, it is believed that the 
IRS is not foreclosed from raising 
the trust analogy argument in other 
FLP cases. From the language of the 
Field Service Advice, it appears that 
IRS may obtain an appraisal to sup- 
port its argument, similar to the 
appraisal that was apparently se- 
cured by the estate in the Robertson 
case (discussed above) to support its 
position that intrinsic value should 
be used to determine the fair mar- 
ket value of the six percent limited 
partnership interest involved in that 
case.”* In Robertson, the value of the 
underlying real estate owned by the 
FLP was based on a rejected offer to 
buy the entire property, so the ap- 
praisal of the FLP interest in that 
case would support the position that 
no discounts should be applied at 


the entity level.*° 


Conclusion 

Valuation (as well as legal) theo- 
ries applicable to FLPs are still in 
their developmental stages, and we 
will have to wait for further guid- 
ance from the courts on which theo- 
ries (including the trust analogy 
argument) will finally prevail. The 
answers provided by the courts will 
likely depend on the facts in each 
case. 


' The term “passive assets” as used 
in this article refers to marketable 
real estate, publicly traded securities, 
and similar assets that are typically 
held in trust, as opposed to interests 
in an active trade or business. For a 
viewpoint that is contrary to that ex- 
pressed by the author of this article, 
see K. Brier & J. Darby, Family Lim- 
ited Partnerships: Decanting Family 
Investment Assets Into New Bottles, 
49 Tax Lawyer 127 (Fall 1995). 

2 Knight v. Commissioner, 115 T.C. 506 
(2000) (44 percent discount reduced to 
15 percent); and Estate of Strangi v. 
Commissioner, 115 T.C. 478 (2000) (31 
percent discount “overgenerous’). 

3 Tax Court Perspectives, MERCER CapPi- 
TAL E-Law BusINEss VALUATION PERSPEC- 
TIVE (December 10, 1998), reporting on 
comments made by Judge Laro at an 
AICPA National Business Valuation 
Conference in Palm Beach Gardens. 

* Richardson, 2 T.C.M. at 1047. 

5 J. Pennell, Valuation Discord: An 
Exegesis of Wealth Transfer Tax Valu- 
ation Theory and Practice, 30 THe Tuir- 
TIETH ANNUAL UNIVERSITY OF Miami IN- 
STITUTE ON EsTaTE PLANNING (1996) Ch. 
9, at p. 9-36. 

6 151 F.2d 102 (2d Cir. 1945). 

7 326 U.S. 796 (1945). 

8 T.R.C. §§2031, 2033, and 2512. 

® Section 20.2031-1(b) of the Estate 
Tax Regulations and §25.2512-1 of the 
Gift Tax Regulations. 

‘0 Amerada Hess Corp. v. Commis- 
sioner, 517 F.2d 75, 83 n. 30) (3d Cir. 
1975); J. BoGpANsKI, FEDERAL Tax VALU- 
ATION 2-127—2-132 (1996 Ed.). 

1 See Estate of McMullen v. Commis- 
sioner, 56 T.C.M. 507 (1988) (no discount 
for 50 percent interest in a trust that 
held a ranch); Cullman v. Commissioner, 
42 T.C.M. 1691 (1981) (no discount for a 
one-sixth beneficial interest in a trust 
that held a family summer home); Es- 
tate of Claflin v. Commissioner, 2 B.T.A. 
126 (1925) (no discount for a 9/14ths 
beneficial interest in a trust owning real 
estate); and Palfrey v. United States, 36 
F. Supp. 153 (D. Mass. 1940) (no dis- 
count for a one-fourth beneficial inter- 
est in a trust). 

2 Estate of Smith v. Commissioner, 28 
T.C.M. 127, 132-133, aff'd per curiam, 


420 F.2d 1385 (4th Cir. 1970). 

8 Bogdanski, supra note 10, at p. 2- 
45. 

4 J. Bonbright, 2 THE VALUATION OF 
Property 1016-1017 (1937) (footnote 
omitted). 

15 96 PTT 47-6 (Lexis). 

16S. Pack, Family Limited Partner- 
ships; Practical Strategies & Solutions, 
Appendix 21, at p. APP 21-3 (2001 Ed.). 

17 Commissioner v. Procter, 142 F.2d 
824 (4th Cir. 1944). 

18 Revenue Ruling 81-253, 1981-2 C.B. 
187 (revoked). 

19° E. Tarlow & R. Breed, Despite 
Risks, Personal Holding Companies 
Provide Many Opportunities for Estate 
Planners, 12 Esv. Pua. 28, at 32 (Janu- 
ary 1985). 

20 See the cases in note 11, supra. 

21 W. Blatt, Minority Discounts, Fair 
Market Value, and the Culture of Es- 
tate Taxation, 52 Tax L. Rev. 225, at 
249-254 (Winter 1997). 

22 See the cases in note 11, supra. The 
same conclusion was reached in Tech- 
nical Advice Memorandum 8528004 
(March 27, 1985). 

23 Luton, 68 T.C.M. at 1055. 

24 Pennell, supra note 5, at p. 9-40. 

25 Just v. Marks, 148 B.R. 958, 960 
(1992). 

6 Fuller v. Pierce, 109 So. 238, 252 
(Fla. S. Ct. 1926). 

27 Pennell, supra note 5, at p. 9-39. 

28 See J. Novack, Charity begins with 
a discount, ForBES MaGazINE, p. 162 
(October 19, 1998). 

2° The commentary on the case states 
that the petitioner obtained a valua- 
tion report from an appraisal firm. 
Pack, supra note 16, at p. APP 21-3. 

3° The sale in Robertson at intrinsic 
value without discounts is some evi- 
dence at least of the price of a FLP in- 
terest on the actual market. Therefore, 
from a valuation perspective, it may be 
inappropriate to rely on market data 
from the sale of publicly traded “com- 
parable interests” to set the FLP dis- 
count. Even this data indicates that 
premiums should often be applied 
rather than discounts. See Estate of 
Smith v. Commissioner, 78 T.C.M. 745 
(1999). 


George F. Del Duca is a senior 
attorney in the estate tax division of the 
IRS with an office in Miami. He formerly 
worked at the national office of the IRS 
drafting rulings in the area of estate, gift, 
and generation-skipping transfer tax, as 
well as income tax. Mr. Del Duca has an 
LL.M. in tax from George Washington 
University and an LL.M. in estate plan- 
ning from the University of Miami. The 
opinions expressed in this article are the 
personal views of Mr. Del Duca and do 
not represent the official position of the 
IRS. 

This column is submitted on behalf 
of the Tax Section, Louis T.M. Conti, 
chair, and Michael D. Miller and Lester 
B. Law, editors. 
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Bush V. Gore: The Fight 
for Florida’s Vote 
Reviewed by Robert Rivas 

It is a peculiarly American trend: 
For more than a century, the courts 
have been called upon to decide ever 
more of the controversies in our pri- 
vate lives, and in our civic lives. 
Causes of action determine whether 
we really have civil rights. Whether 
we stay married, and who raises our 
kids. Whether we may flirt at the 
office water cooler, and whether we 
may ride in a cart in a golf tourna- 
ment. Until last year, however, no- 
body ever dreamed that there could 
be a cause of action to determine the 
president of the United States. 

Until the close of the millennium, 
presidential elections were decided 
by the voters on the first Tuesday 
in November. In 2000, the outcome 
of the election had to await the out- 
come of that quintessentially 
American of phenomena: a lawsuit. 
Better still, dozens of them. All 
played out at breakneck speed. 

Fittingly, they all led to the Su- 
preme Court of the United States 
deciding who would be the presi- 
dent. 

In the 37-day meanwhile, scores 
of judges in dozens of courts ren- 
dered written opinions on the issues 
presented in the most intense liti- 
gation this nation has ever seen. 
Those decisions have been compiled 
into a 420-page hardcover book, 
Bush v. Gore: The Fight for Florida’s 
Vote. 

Only a lawyer could call this work 
a coffee table book, but to lawyers, 
it is a true coffee table book, fit for 
placement in the lobby of a law firm. 

Nova Southeastern University 
law professors Robert M. Jarvis, 
Phyllis Coleman and Johnny C. 
Burris edited the work, which is 
dedicated to Florida's judges. Bound 
in a glossy, full-color hardback, the 
volume looks more like a typical 
novel than a law book. On the cover, 
pictures of George W. Bush and Al 


Books 


Gore earnestly debating are super- 
imposed above the Florida Supreme 
Court building. 

In a preface, Palm Beach County 
Judge Charles E. Burton wrote that 
he served in a nonpartisan position. 
Nonetheless, he wrote, “As chair of 
the Palm Beach County Canvass- 
ing Board, I found myself at the cen- 
ter of a partisan process with the 
highest stakes imaginable. . . .But 
who could have known that it would 
stretch all the way from a county 
court judge to the United States 
Supreme Court?” 

Judge Burton's preface is fol- 
lowed by an 11-page introduction in 
which the editors concisely summa- 
rize the unfolding story of the elec- 
tion litigation. Jarvis, Coleman, 
and Burris divide all the litigation 
into four categories of issues: re- 
counts, Palm Beach's butterfly bal- 
lots, the absentee ballots, and the 
overseas ballots. Of course, in the 
end, it was the recount issue that 
concluded all the litigation with the 
historic Supreme Court of the 
United States decision that the re- 
count would have to be halted while 
George W. Bush's victory remained 
intact. 

Bush v. Gore includes only the 
judicial decisions, including those 
of Florida circuit courts, United 
States district courts, Florida dis- 
trict courts of appeal, the Eleventh 
U.S. Circuit Court of Appeals, and 
the Supreme Courts of Florida and 
the United States. 

Kluwer Law International. 
$110.00. To order, call (781) 871- 
6600 or e-mail kluwer@wkap.com. 


Robert Rivas practices law in Tal- 
lahassee. 


The Lost Art of 
Drawing the Line 
Reviewed by Marshall B. Kapp 

In his earlier smash best seller, 
The Death of Common Sense, New 
York attorney Philip K. Howard viv- 
idly dissected an American society 
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in which obsession with the enact- 
ment and enforcement of rigid com- 
mand and control regulation in- 
truding into most aspects of our 
lives increasingly trumps the exer- 
cise of the sort of innate good judg- 
ment in everyday affairs that had 
served our forebears well for almost 
two centuries. In his brilliant new 
essay, Howard expands on that im- 
portant theme in a thoroughly ref- 
erenced but eminently entertaining 
and readable fashion, how our dei- 
fication of the concept of individual 
legal rights has, for the most part, 
produced unintended, counterpro- 
ductive results that both stymie 
social progress and limit rather 
than enlarge the scope of personal 
freedom and happiness that we pro- 
claim we want. 

The Lost Art is not by any means 
an exercise in bashing the legal pro- 
fession; particular attorneys advo- 
cating zealously for their clients, 
even asserting absurd claims on 
their behalf, are not the villains 
here. Instead, the author convinc- 
ingly lays blame for the social and 
moral paralysis that characterizes 
and diminishes much of our current 
interpersonal activity on—among 
others—courts that overemphasize 
neutral process because they are 
afraid to make value judgments 
that reject outlandish arguments, 
self-serving governmental bureau- 
cracies, and labor unions that per- 
petuate mediocrity. Most of all, 
Howard finds fault (quite properly) 
with a modern American citizenry 
that is so enchanted with the power 
of individual entitlements that 
must be constantly asserted against 
ubiquitous adversaries that it has 
virtually lost any sense of common 
purpose or commitment. By making 
it impossible for private or public 
entities to make and implement de- 
cisions, that is, by basically destroy- 
ing the ability of anyone to exercise 
meaningful authority today, the 
courts, bureaucrats, unions, and 
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For registration information, see www.FLABAR.org or call CLE Registrations at 
850/561-5831. On-site registration is by check only; however, please verify 
programming with CLE Registrations before making plans to attend. 


October 2001 Video Replays 


Ft. Lauderdale 
Broward County Bar Association #122 
October 12 ¢ #5137-Contracting Issues in Health Law 


Ft. Myers 
First Union Bank Building #003 
October 5 © #5092L-5093V-Basic Commercial Litigation 
October 11 ¢ #5105-Elective Share 2001 - The Time Has Come 
October 12 © #5106-Mortgage Law Seminar and Luncheon 
October 25 ¢ #5127-Family Law “Advanced Evidence” Seminar 
October 26 ¢ #5111-Estate Planning: Space Odyssey 2001 Seminar and Luncheon 


Jacksonville 
Omni Hotel #154 
October 4 ¢ #5092L-5093V-Basic Commercial Litigation 
October 5 ¢ #5106-Mortgage Law Seminar and Luncheon 
October 18 ¢ #5123-Public Interest Law “Disability” Seminar 
October 25 © #5137-Contracting Issues in Health Law 
October 26 * #5094L-5095V-Basic Real Estate 


Miami 
Hyatt Regency Downtown #24 
October 10¢ #5106-Mortgage Law Seminar and Luncheon 
October 17 © #5137-Contracting Issues in Health Law 
October 24 ¢ #5111-Estate Planning: Space Odyssey 2001 Seminar and Luncheon 


Orlando 
Downtown Marriott #68 
October 5 *#5106-Mortgage Law Seminar and Luncheon 
October 11 ¢ #5137-Contracting Issues in Health Law 
October 25 ¢ #5094L-5095V-Basic Real Estate 


Pensacola 
Escambia/ Santa Rosa Bar Association #40 
October 5 ¢ #5105-Elective Share 2001 - The Time Has Come 
October 12 ¢ #5106-Mortgage Law Seminar and Luncheon 
October 25 © #5137-Contracting Issues in Health Law 
October 26 ¢ #5123-Public Interest Law “Disability” Seminar 


Sarasota 
Hyatt Hotel #42 
October 10 © #5106-Mortgage Law Seminar and Luncheon 


Tallahassee 
The Florida Bar Annex Boardroom #54 
October 3 ¢ #5105-Elective Share 2001 - The Time Has Come 
October 5 ¢ #5092L-5093V-Basic Commercial Litigation 
October 11 ¢ #5106-Mortgage Law Seminar and Luncheon 
October 18 © #5127-Family Law “Advanced Evidence” Seminar 
October 19 ¢ #5137-Contracting Issues in Health Law 
October 25 @ #5111-Estate Planning: Space Odyssey 2001 Seminar and Luncheon 
October 26 ¢ #5123-Public Interest Law “Disability” Seminar 


West Palm Beach 
Palm Beach County Bar Association #232 
October 3 ¢ #5105-Elective Share 2001 - The Time Has Come 
October 4 ¢ #5092L-5093V-Basic Commercial Litigation 
October9 ¢ #5127-Family Law “Advanced Evidence” Seminar 
October11 ¢ #5106-Mortgage Law Seminar and Luncheon 
October 17 ¢ #5137-Contracting Issues in Health Law 
October 23 ¢ #5111-Estate Planning: Space Odyssey 2001 Seminar and Luncheon 
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citizenry have so intimidated each 
other and everyone else with the 
threat of ruin through litigation 
that, paradoxically, we all feel and 
are less free to act, speak, and even 
think authentically and autono- 
mously. To preserve a false but po- 
litically and legally powerful notion 
of “fairness,” agencies are thwarted 
from innovation and quality im- 
provement; in the resulting climate 
of risk management rather than 
risk-taking, the status quo always 
wins no matter how universally it 
is criticized. In the name of promot- 
ing our right to sue anybody for any- 
thing at any time, we have been 
transformed into a nation of poten- 
tial defendants constantly looking 
nervously over our shoulders. This 
is hardly freedom. 

This book is likely to be broadly 
read, praised, and cited, but in the 
end probably will amount to little 
more than another quixotic tilt at 
some of the windmills that despoil 
the quality of our contemporary col- 
lective national life. Howard percep- 
tively acknowledges that effectively 
addressing the situation he analyzes 
will require nothing less than a 
paradigm shift in how we perceive 
and balance individual rights and 
social responsibility. Getting us and 
our institutions, especially the 
courts and legislatures, to once 
again exercise integrity by drawing 
lines based on values instead of tak- 
ing refuge in endless procedural 
rituals precisely in order to avoid 
value judgements will not be easy, 
and the role of the legal profession 
in fostering or impeding such a shift 
is far from certain. 


Marshall B. Kapp is a professor at 
Wright State University and a mem- 
ber of The Florida Bar 


NOMAD/Y: The Moon 
Base Project 
by Jon Agee 

Florida Bar member Jon Agee, 
who was admitted in 1966, has 
made the transition from law review 
to suspense fiction with his novel 
NOMAD/Y. 

The novel, written by Agee under 
the pen name “Noah Bond,” is set 


mostly in Cocoa Beach; however, the 
story takes readers through the 
Yucatan jungle, Washington, and 
the “Baikonur Cosmodrome.” 

Starting with the fact that the 
Soviet Union led the race to put a 
man on the moon until the very end, 
the author concluded that NASA 
planned to establish a “moon base” 
in the event of a Soviet first land- 
ing. 

In the story, 20 years after the 
first moon landings, the Soviets be- 
gin receiving unidentified coded 
transmissions from the moon. A gov- 
ernment auditor working at the 
Kennedy Space Center happens 
across facts kept secret for years 
which, considered together, indicate 
the U.S. established a moon base. 

Deadly vipers, secret codes, 
Mayan ruins, rogue agents, Cosmo- 
nauts, poisonous frogs, and the 
President of the U.S. conspire to 
make the novel an exciting read. 

NOMAD /Y is available for $16.95 
direct from the distributor at 800/ 
247-6553, or through most book- 
stores. The first 35 pages can be read 
or downloaded free at 
www.moonbaseproject.com, which 
also provides a secure way to order 
the book online. 


Sinner Among Puritans 
by Harold Oliver Southard 

Harold Oliver Southard, a Florida 
Bar member since 1980, has 
authored Sinner Among Puritans, A 
Prosecutor’s Story, using the pen 
name “H. Oliver.” The 257-page 
novel tells the story of the fictional 
Charlie Brentwood and his heroine 
mother, Anna. 

Charlie grows up to be a soldier 
in the turbulent 1960s, a trucker, 
and eventually a prosecutor. The 
story is set near the end of his crime- 
fighting career, as an aging Charlie 
tries to resolve the conflicts and 
traumas that have resulted from his 
harrowing past. In doing so, he re- 
views his life, beginning with the 
privations suffered by him as a 
child, and his widowed mother that 
resulted from a horrendous eco- 
nomic depression and world war. 

The novel follows the interconnec- 
tions which direct Charlie’s life, his 
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discovery of love, and, alternatively, 
the evil he encounters in the crimi- 
nal justice system. Ultimately, 
Charlie is searching for salvation 
and his own sense of spirituality. 
Southard’s 12 years of experience as 
an assistant state attorney lend a 
great deal of credibility to Charlie’s 
character. 

Sinner. . . is published by 1st 
Books (www.l1stbooks.com) and is 
available both in local and online 
bookstores for about $15.55. 


Anatomy for Attorneys 

Creighton University anatomy 
professor Thomas H. Quinn has pub- 
lished Anatomy for the Legal Profes- 
sion: A Clinical Atlas with Case 
Studies, co-authored with his father, 
a retired surgeon, and his brother, 
an attorney. 

The book and accompanying CD- 
ROM are designed to convey general 
knowledge of the human anatomy 
and to improve the accuracy with 
which normal anatomy and injuries 
are discussed in the legal arena. The 
book is organized by anatomical sys- 
tems—skeletal, circulatory, muscula- 
ture, etc.—and it contains several 
glossaries, pronunciation guides, case 
studies, and detailed illustrations. 

The book and CD are distributed 
by Quality Medical Publishing, Inc., 
of St. Louis, Missouri, and can be 
ordered online for $295 at 
www.qgmp.com or by calling 800/ 
348-7808. 


Bar members are encouraged to sub- 
mit book reviews of approximately 500 
words. They should be related to law but 
may be practical, esoteric, entertaining, 
or fiction. Reviews should include the 
number of pages, the publisher, cost, and 
purchasing information. 


Reviews should include the number of 
pages, the publisher, cost, and purchas- 
ing information. 

Submit a hard copy and a disk to Edi- 
tor, The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee 32399- 
2300. 
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Trave! ‘A Leisure 


“Let’s Play Hooky” 


Magnolia Onn 


BED & BREAKFAST 


A grand, historic estate cimea 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnolialnn.net 
E-mail: Info@Magnoliainn.net 


Magnolia 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia Gnn with 


someone you want to like you a lot!” 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
¢510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Grove Park Inn Resort’ 
A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


| GODDARD 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


ONE PHONE CALL WILL Do It! 


508-693-7200 
+ FREE SERVICE 


- Booking Martha’s Vineyard and Nantucket’s Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 

+ Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 

- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 


‘Bed & ‘Breakfast 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


Authentic American Bed & Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 
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Leisure 


EXPERIENCE THE 
$47 - MILLION 
TRANSFORMATION 


Massive rock fireplaces and timber 


beams... From lobby to rooms, 
Its casy. O Cc we're turning back time to the 


Book our entire vacation— elegance of 1920's Lake Tahoe. Enjoy the greatest concentration of | 
: ki resorts in North America. Call {§ 
air, a te ging, lifts and more Not to mention adding a 100-seat s ss 
with one call. theater, full-service spa... All at the ee eee ee ; 
and arrange your ski package today. 
th same 26-acre lakefront resort, still 


known for 50,000 sq. ft. of RENO RENO - LAKE TAHGE 
S88- 838- 6699 indoor/outdoor meeting space. 


CENTRAL RESERVATIONS 


TAHOE 


S K | BET YOU DIDN'T KNOW: 


renolaketahoe.com 


he 


ENCORE RESOR’ 
BRAT Resort 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


Condos, vacation homes, lakeview & 
lakefront estates from $99 to $2,500 
nightly 


888-266-3612 


bratresort.com 
LAKE TAHOE *« INCLINE VILLAGE, NV MOUNTAIN VILLAGE ® TELLURIDE * COLORADO 


Find Yourself Lost Ss ec ti io 


> 


* Ski-in, Ski-Out, Next to Lifts Julie Tanner 
* 32 Individually Designed Suites | BR 50) x 6 1 -568 7 
* Fireplaces, Jetted Tubs, Steam Showers & More. or e-m ai I: 


* Acclaimed 9545 Restaurant 


jtanner@flabar.org 


Larger 3 & 4 units Ski Valet, Concierge and Bell Service 


* Hot tub, sauna and large rec room INQUIRE ABOUT OUR SKI PACKAGES 
800-458-2463 (888-601-5678. 
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ATTORNEY REFERRAL SERVICES 


~is your 
Last month we 
our attorneys: AND 
ve referrals. daily: 
calls statewide. Call 
to start getting 

ttell you cause its. 


@ A-A-A Attorney Referrg 
phone ringing like it used to 
referred over 17,000 callers § 
THEY ARE THRILLED! W 
All legal categories! We h 
now - 24 hours. Are you redi 
referrals? And your friend 
the “Best kept secret in Florg 


‘the Be 
Speak to one of our stat physicians with 
just one phone call—at no charge to you. 


AMFS staff 


Especially Personal Injury! physicians _ 
1-888-669-4345 collaborate to 
personally review " 


your medical records, 


& COPYRIGHT SEARCHES 
TRADEMARK-Supply word and/or 


design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 


Accident, Defect, 


Fire, Fraud * Automotive E g ‘Storage & 
Consultant, West Palm 


E-mail: AFSASSOCIATE 


AVIATION CONSULTING 


00,006 Pilot? Pilot. 
Support, expert 

S for loss of 

th. Providing 
joyability models to 

- visit Kit Darby's. 
S.COM OR CALL 


@ Do you represent an 
and airline employee litiga 
witness and deposition se 
earnings/seniority/disability/4 
support from earnings and 4 
general consulting. Get the} 
AIR, Inc. at WWW.AIR-EXP 
800-JET-JOBS x 104 


ing, inc.: Data: 
computer data and 
phering the process 
damaged, or 
ring experience. 


Specialists in the extraction 
data recovery. Experts in 
in which data has been de 
hidden. Prior hard disk ma 
1-888-793-9455. Visit us at 


| = Alvarez Computer Cor 
| 


@ Engineering assessm 
nents, accidents, metallurg 
processing, and patent cond 
information available at 
www.Failurelnvestigation.co 


@ Forensic Document E 
Expert: Don Quinn, 6860 
Jacksonville, FL 32216, (904 
years experience in Federal 
Laboratories. Qualified in F 
courts. Retired FDLE Docu 


1-800-275-8903 


PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


formulate opinions, and 
match experts to your cases 
from our carefully pre-screened 
panei of board-certified 
specialists in your region. 


AMFS bridges medicine and 
law...more than 4,000 
specialists in more than 
20,000 cases since 1990. 


AMFS CLIENT 
Michael E. Cardoza 
SAN FRANCISCO 

TRIAL ATTORNEY 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


AMFS 


American Medical Forensic Specialists, inc. 


A physician managed company 


I—| :HEALTH CARE AUDITORS, INC. 


‘MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 

FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. Il, Suite 190 
Clearwater, Florida 33762-5552 


We are pleased to receive your calls. 
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Sidotracing 


The Lawyer’s Source for fast, reliable 
public records data and so much more... 


Get Your Information. | Log on Today. : 
www.SkipSource.com 
(661) 795-3244 


| JANUS MEDICAL Experts LLC 


_ EXPERT MEDICAL TESTIMONY IN MALPRAC TICE, — 
fees DISABILITY AND PERSONAL INJURY 


¢ OVERNIGHT EXPERT AFFIDAVITS e FREE DETAILED CONSULTATION 
RE: STANDARDS OF CARE 
e FREE PREVIEW FOR MERIT 
CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


POST OFFICE BOX 13679. TAMPA, FL 33681-3679 « TEL (813) 258-091 1 


If it's a question of 


Safety... 
The answer must be 
Professional 


(All Disciplines) 


ut (941) 593-8033, 


Professional Safety Incorporated 


No Merit No Charge 
Save the Manatee.Club 
Adopt-A-Manatee« and \ \ itness, Ltd. 


toward efforts to protect 
endangered manatees and their habitat. medical expert testimony in medical malpractice, personal injury & disability claims 


Save the Manatee Club 
500 N. Maitland Ave. + Maitland, FL 32751 Med Witness provides quality medical 


_wwwsavethemanatee.org experts i in any field of health care 


1-800-432-JOIN (5646) 
847-673-4422 
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Cettified Forensic Document Examine 
Mastrick, 280 S oad 486 Suc q 
1004-1 32, Altamonte Spangs, Fi S2 4 (800) q 
Lab. Over 24 yrs. Expericn 
experts) 4988. We have 
tice ca 4 
(bu Guaste Police & Security Exper 
Witne¢s, ‘Retred Poles Chie? with q 
vcar$ Law Entoreement experience. 
“Instructor. (954) 434-041 3. 
Mack, Board Certified Res! 
Estate Lawyer wit S0-years practice @ 
Sively i rida real estate law, AV ratec 
2607 $3780, fax 
552-7538, email: 
da: SEs Liability & rity 
& Procedures; Wrongful death 
Wiliam 
1.800.562.7233 Located in the Palm Beach Area ety 


DENTAL MALPRACTICE Consulting Corporation 


LegalScope Research Technical Evaluations and 
effective Puckett { Expert Testimony 
research and writing. Outsqaa Trial P Automotive Accident Reconstruction; Boating 
and briefs. Call (727) 410- Rea ore _ reparation and Strategy PWC, Sailing & Maritime; Biomedical Injury 
www.LegalScopeResea Expert Testimony Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
INITIAL CONSULTATION OFFERED Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
WITHOUT CHARGE Pollution-Air & Water; Safety/Electrical 
@ Qualified 1031 Excha 


Inter ot Engineering; Slips, Trips & Falls; Sports, 
Services. Regular, 1-877-OPN-WIDE Recreation, Aquatics; Toxic Exposure; Transporta- 
suit. 20 years experience. (toll free) 676-9433 tion, Tires; Highway 


960.1900 EAX Mark C. McCauley, D.M.D. 


information. www.saramar@ 


For more information on 
how you can advertise in American Heart 
Call us to talk over re the Lawyer Services Pages Associations 


Contact: J OIN THE FIRM. 


Julie Tanner 
(850) 561-5687 


David McGee and Peter J. 
Lane, Pensacola, (850) 432 


Top Dollar paid for EXERCISE. 


and lottery winnings. Do : jtanner@flabar.org 


Worth Elder Clients? We p 
insurance policies from senif 
Capital Funding Inc., (800) § 
www.heartlandiumpsum.co 


32,000,000 Americans 
wish they weren't here. 


It's a state so huge that it 


touches one out of every six 
children in America — and 
more than 32 million people 
nationwide — and holds them 
all in its cruel grip. It's the state 
of poverty in America. And 


though many people live here, 
it doesn't feel like home. 


POVERTY. 


America’s forgotten state. 


Catholic Campaign =sutss 

for Human Development aT 

1 -800-946-4243 CONFERENCE 
www.povertyusa.org 
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You work in a small law firm. 


you'll get the exact 
information, resources 
and tools you need 
to manage every aspect 
of your practice, 

all in one place. 


Because your 
needs are anything 
but small. 


lexisONE provides you easy access to the 
information, resources and tools you need: 


Client Development 
Practice Management 
Professional Development 
Free Case Law 


Free Forms 


Lifestyle and News 


LexisNexis eMarketplace 


Self-serve access to the complete 4 N ex S ™ 


lexis.com® research service 


EG€GGEEEEE 


It’s how you know” 


| Explore lexisONE* @ www.lexisone.com 


LexisNexis and the Knowledge Burst logo are trademarks, lexis.com is a registered trademark, and lexisONE is a service mark of Reed Elsevier Properties Inc | 
used under license. It’s How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. Other products or services are trademarks or registered | AL3923 | 
trademarks of their respective companies. © 2001 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 
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INTRODUCING Most Cited Cases on westlaw.com’. 


Here's a great new way to find the strongest support for your 
argument. Most Cited Cases”, exclusively on westlaw.com®, retrieves a 
list of cases most often cited for a point of law. Uses the West Key 
Number System®, so you know your result is thorough. 

Try it! Takes seconds; saves hours. 


Most Cited Cases 


www.westlaw.com/mostcited 
Research Assistance: 1-800-REF-ATTY (1-800-733-2889) 


<p Westlaw 


© 2001 West Group 3-9944-3/8-01 Trademarks shown are used herein under license. 186898 
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